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292 INTRODUCTION

Atwhatpointdoesretroactivetaxlegislationbecomeintolerable FN1 andtransgressconstitutionallimitations
Overtheyears appellatecourtshaveemployeddifferingformulationsofthecriteriausedtodeterminewhenaretroact
ivetaxmeasurehasgonetoofar Althoughabrightlinetesthasyettodefinitivelyemerge taxmeasureswithretroactiv
ityperiodsofoneyearorlessconsistentlyhavebeenupheld Conversely anumberoftaxmeasurescontainingperiodsof
retroactivitygreaterthanoneyearhavebeeninvalidatedundertheDueProcessClause
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Intheseminal1994SupremeCourtdecisionUnited Statesv Carlton FN2 theCourtheldthatanamendmentinten
dedtoretroactivelyclosealoopholeinrecentlyenactedfederalestatetaxlegislationwasconstitutional FN3 Like
muchoftheretroactivefederaltaxlegislationthathassurvivedconstitutionalscrutiny theperiodofretroactivitywasrel
ativelymodest approximatelyoneyearinlength FN4 Themajorityopiniondeclinedtoarticulateabright linestand
ardorsetforthconcrete objectivecriteriatouseinevaluatingdueprocesschallengestoretroactivetaxmeasures

ManycommentatorsthereforereasonablybelievedthatCarltonservedasthedeathknellfordueprocesslimitation
293onretroactivetaxlegislation FN5 InaconcurringopinioninCarlton however Justice OConnorobservedthat

thegovernmentalinterestinrevisingtaxlawsmustatsomepointgivewaytothe taxpayersinterestinfinalityandre
pose andthata periodofretroactivitylongerthantheyearprecedingthelegislativesessioninwhichthelawwasen
actedwouldraise seriousconstitutionalquestions FN6 SinceCarltonwasdecided severalstatecourtshaverelied
onJusticeOConnorsconcurringopiniontoinvalidateretroactivestateandlocaltaxmeasuresundertheDueProcess
Clause FN7 Ineachofthesedecisions theperiodofretroactivityexceededtwoyears FN8 Thesestatecourtde
cisionsindicatethatdueprocesslimitationonretroactivetaxlegislationisaliveandwell Thequestionremains where
andhowtodrawtheline

ConsistentwithJusticeOConnorsanalysis thisarticleproposesthatapresumptivelinebedrawnattheyearpreced
ingthelegislativesessioninwhichthesubjecttaxlawisenacted Thisoutcomewouldpreservetheabilityoflegislative
bodiestopromptlyremedyperceivedloopholesanderrorsinrecentlyenactedlegislationwithoutaconcomitantlossin
revenue Atthefederallevel itwouldalsoaccountforpracticalissuesassociatedwiththedevelopmentandenactmentof
taxlegislation Thispresumptionwouldensuresomereasonableleveloffinalityfortaxpayersandfurtherprohibitlegis
lationthatundulyrestrictstaxpayerrightsandremedies

Suchaoneyearpresumptionshouldberebuttable however Forinstance underestablishedprecedent theDuePro
cessClauseprohibitstheretroactiveimpositionof whollynewtaxes regardlessofthelengthofthelookbackperiod
FN9 Ontheotherhand taxjurisdictionsshouldretaintheabilitytosurmountthepresumptionwhentheycandemon

stratecompellingcircumstancesfortheperiodofretroactivity suchasaninabilitytohaveactedsooner

PartIofthisarticledescribesthevariousconstitutionalchallengesthathavebeenlaunchedagainstretroactivetax
measures Ingeneral onlysubstantivedueprocesschallengeshavemetwithanylevelofsuccess InPartII thearticle
tracesthehistoryoftwentiethcenturydueprocesschallengestoretroactivetaxmeasures culminatinginthelandmark

294Carltondecision Althoughthe formulationofthedueprocesstestevolved Carltonclarifiedthattopassconstitu
tionalmuster aretroactivetaxmust 1 beleviedforalegitimate legislativepurposeand 2 possessamodestperiodof
retroactivity modestydoctrine FN10 PartIIIofthearticlediscussesthepostCarltonlandscape Severalstate
courtshaveinvalidatedstateandlocaltaxmeasureswithretroactivityperiodsgreaterthanayear whilefederalcourts
generallyhaveupheldfederaltaxmeasures mostofwhichpossessedretroactivityperiodsoflessthanayear InPartIV
thearticlecontendsthattaxlegislationcontainingretroactivityperiodsgreaterthanoneyearinlengthshouldbepre
sumptivelyinvalidunderCarltonsmodestydoctrine Lastly PartVofthearticleappliesthistesttoCalifornias2004tax
amnestylegislationandconcludesthattheretroactivepenaltyprovisionsinthelegislationareunconstitutionalunderthe
DueProcessClause

I CONSTITUTIONALCHALLENGESTORETROACTIVETAXLEGISLATION

TheUnitedStatesConstitutionneitherexpresslyauthorizesnorprohibitsretroactivetaxlegislation FN11 Ingener
al aretroactivestatuteisonethat takesawayorimpairsvestedrightsacquiredunderexistinglaws orcreatesanew
obligation imposesanewduty orattachesanewdisability inrespecttotransactionsorconsiderationsalreadypast
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FN12 Retroactivetaxmeasureshaverunthegamutfromwhollynewtaxes increasedtaxrates broadenedtaxbases
eliminationofdeductionsandexemptions restrictionoftaxpayerremedies andenhancedpenalties allappliedtoprior
transactionsorconduct FN13

AlthoughtheConstitutiondoesnotexpresslyprohibitretroactivetaxmeasures taxpayershavemountedavarietyof
295legalchallenges tosuchlegislationsincetheeighteenthcentury Asdiscussedbelow mostoftheseeffortshave

failed TaxpayershavemetwithlittlesuccessincontendingthatretroactivetaxationviolatestheExPostFacto Contract
EqualProtection andTakingsClausesoftheConstitution However taxpayershaveenjoyedmodestsuccessinasserting
thatretroactivetaxstatutesviolatetheDueProcessClause

A TheExPostFactoClause

TheExPostFactoClauseoftheConstitutionprohibitsCongressfrompassingany billofattainderorexpostfacto
law FN14 TheConstitutionalsoprovides thatnostateshallpassanyexpostfactolaw FN15 In1798 withre
freshingcandor JusticeChaseobservedinColder v Bull FN16 thatthisconstitutionallanguage necessarilyrequires
someexplanation fornakedandwithoutexplanation itisunintelligible andmeansnothing FN17 Theopinionpro
ceededtoexplainthatanexpostfactolawisonethat shallnotbepassedconcerning andafterthefact orthingdone
oractioncommitted FN18 Onitsface theExPostFactoClausethereforewouldseemtoprohibitanytaxstatutethat
retroactivelychangesthelegalorfinancialconsequencesofapriortransactionoractivity

InCalder however theSupremeCourtconcludedthattheclausedoesnotapplytocivilstatutes FN19 Relyingon
Englishcommonlaw theCourtheldthattheExPostFactoClausewasintendedtoprotectindividualsfrompunishment
imposedbysuchlaws anditthereforedeterminedthattheclauseprohibitedonlyretrospectivecriminalpunishment

296FN20 Accordingly theuseofthe ExPostFactoclauseasaconstitutionalrestrictiononretroactivetaxlegislation
wasrejectedintheearliestdaysoftheRepublic FN21

B TheContractClause

ContractClausechallengestoretroactivetaxlegislationlikewisehavefaredwithscantsuccess TheContractClause
prohibitsstatesfrompassinganylaw impairingthe obligationof contracts FN22 Stateconstitutionsoftencontain
similarprovisions FN23 InContractClausechallengestoretroactivetaxlegislation taxpayershavecontendedthatex
istinglegislationhascreatedacontractbetweenthestateanditstaxpayers FN24 oralternatively thattheretroactive
applicationofataxstatutehasimpairedexistingcontractswiththirdparties FN25 Inretroactivelyamendingthelegis
lationtothetaxpayersdetriment thestateimpairsthecontractitcreatedwithitscitizensorthatexistedbetweenprivate
parties

AsidefromtheLochnerera FN26 whenstrictscrutinywasappliedtoeconomicmeasures theseContractClause
challengestoretroactivetaxlegislationconsistentlyfailedbecausecourtsrejectthenotionthatthepriorlawcreateda
contractbetweenthetaxpayerandthestateorthattheretroactiveapplicationoftaxlegislationimpairedexistingcon
tracts FN27 Absentaclearindicationthatthelegislatureintendedtobinditselfcontractually thepresumptionisthat

alawisnotintendedtocreateprivatecontractualorvestedrightsbutmerelydeclaresapolicytobepursueduntilthe
legislatureshallordainotherwise FN28 Moreover evenifataxpayercandemonstratethelegislaturesintenttocre
ateprivatecontractualandvestedrights toproveaviolationoftheContractClause thetaxpayerfurthermustshowthat

297theamendmentsubstantially impairedthetaxpayersrightsandwasnotsupportedbyasignificantandlegitimate
publicpurpose FN29
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C TheEqualProtectionClause

TheEqualProtectionClauseprecludesastatefromdenying toanypersonwithinitsjurisdictiontheequalprotection
ofthelaws FN30 ItsusetoinvalidateretroactivetaxationwasseverelycurtailedbyaSupremeCourtdecisionin
1938 InWelch v Henry FN31 thetaxpayercontendedthata1935actoftheWisconsinStateLegislatureimposinga
taxoncorporatedividendsreceivedbythetaxpayerin1933 atratesandwithdeductionsdifferentfromthoseapplicable
inthatyeartoothertypesofincome violatedtheEqualProtectionClause FN32

The1933legislationprovidedthatdividendsreceivedfromcorporationswhoseprincipalbusinesswasattributableto
Wisconsinweredeductiblefromgrossincome FN33 Bytakingadvantageofthisdeduction thetaxpayerreportedno
taxablenetincomefortaxyear1933whenhefiledhisincometaxreturnin1934 FN34 Inanemergencytaxmeasure
enactedin1935 thelegislatureeliminatedallbut 750ofdeductionsonsuchdividends withthedeductionamendment
retroactivetothe1933and1934taxyears FN35 Thetaxpayerassertedthatthelegislaturesretroactiveamendment
singlingoutaclassofdividendsfortreatmentdifferentfromotherformsofincome violatedhisrighttoequalprotection
FN36

Applyingtherationalbasistest theCourtrejectedthetaxpayersargumentthatthelegislationviolatedtheEqualPro
tectionClause TheCourtheldthattheamendedtaxlawwasnotadenialofequalprotectionsimplybecauseitwasretro
activeandthatit hasneverbeenthoughtthatsuchchangesinvolveadenialofequalprotectionifthenewtaxescould
havebeenincludedintheearlieractwhenadopted FN37 Inleavingtheequalprotectiondooronlyslightlyajar the

298Courtobservedthatataxingstatute doesnotdenyequalprotectionunlessitamountsto hostileoroppressivedis
crimination againstthetaxpayer FN38 Todate noUnitedStatesSupremeCourtdecisionhasupheldanequalprotec
tionchallengetoaretroactivetaxstatute FN39

D TheTakingsClause

TaxpayershavemountedseveralchallengestoretroactivetaxmeasuresundertheTakingsClause FN40 This
clauseprohibitsthetakingofprivatepropertyforpublicusewithoutjustcompensation FN41 Withoneexception
courtsconsistentlyhaveheldthatCongresssgeneralexerciseofitstaxingpowerdoesnotviolatetheFifthAmendments
prohibitionontakingswithoutjustcompensation FN42 Thelevyingoftaxesdoesnotconstituteanunconstitutional
takingunlessthetaxationisso arbitraryastoconstraintheconclusionthatitwasnottheexertionoftaxation butacon
fiscationofproperty FN43

Basedonthisstringentstandard taxpayerchallengestoretroactivefederaltaxlegislationundertheTakingsClause
generallyhavebeendefeatedonthebasisthatCongressroutinelyenactstaxlegislationwithshortandlimitedperiodsof
retroactivityasapracticalnecessity FN44 Similarly atakingschallengetoastatesretroactivereductionintheamount
oftaxrefundsfailedonthetheorythattaxpayersdidnothaveavestedrighttotheamountofthetaxrefund FN45

299 II THEDUEPROCESSCLAUSETHROUGHUNITEDSTATESV CARLTON

Incontrasttootherconstitutionalchallengestoretroactivetaxation dueprocesschallengeshavemetwithmixedsuc
cessinthefederalandstatecourts TheFifthAmendmentoftheConstitutionprovidesthatnopersonshall bedeprived
oflife liberty orproperty withoutdueprocessofthelaw FN46 Whilethisamendmentappliesonlytofederalaction
theFourteenthAmendmentappliesdueprocessprotectiontostateaction

DueprocesschallengeslargelysucceededintheLochner FN47 eraofexactingreviewofeconomiclegislation In
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the1930s thepostLochnereraSupremeCourtgenerallyrejecteddueprocesschallengestoretroactivetaxation Aswill
beseen however thevastmajorityofthepostLochnerlitigationchallengedtaxmeasureswithretroactivityperiodsof
oneyearorless

A SuccessfulDueProcessChallengesDuringtheLochnerEra

Intheeraofstrictreviewofeconomiclegislation theCourtappliedanactualnoticetesttoretroactivetaxlegislation
Throughthreedecisionsissuedinthe1920s theCourtinvalidatedretroactiveestatetaxmeasuresbecausethetaxpayers
didnothavenoticeofthechangingtaxlawsatthetimetheymadedecisionspertainingtotheirestates

InNichols v Coolidge FN48 afederalestatetaxstatutesoughttoretroactivelyincludeaspartoftwomarriedde
cedents grossestatesthevalueofpropertythatthewifehadtransferredtootherspriortopassageofthefederalstatute
FN49 Therewasnoevidencethatthedecedenthadtransferredherpropertytoothersincontemplationofdeath FN50
Inholdingthattheretroactiveapplicationofthisestatetaxprovisionviolatedthetaxpayersdueprocessrightsunderthe
FifthAmendment theSupremeCourtnotedthatthe arbitrary whimsical andburdensomecharacterofthechallenged
taxisplainenough FN51 Althoughthininanalysis thedecisionappearstorestonthenotionthattheestatetaxwasa

300new taxandthatitsretroactiveimpositiontopastconductwasarbitraryandcapricious FN52

Twoothercasessimilarlyheldthattheretroactivenatureofthenationsfirstestateandgifttaxstatutesviolatedthe
DueProcessClause FN53 Bothofthesedecisionsinvolvedthegifttax whichwastoapplyretroactivelytopriortrans
actions Asthistaxwasa whollynewtax imposedontransactionsthatwerenottaxablewhentheyoccurred theSu
premeCourtstruckthetaxundertheDueProcessClause FN54 Althoughnotoverruled thecontinuingvitalityofthese
decisionshasbeenquestionedinsubsequentSupremeCourtdecisions FN55 TotheextenttheNicholslineofcases
survive theyarelimitedtocasesinvolving whollynewtaxes ratherthanamendmentstoexistingtaxschemesthatret
roactivelyimpactpriortransactions FN56

B UnsuccessfulDueProcessChallenges

FollowingtheLochnerera theSupremeCourtconsistentlyupheldretroactivefederaltaxlegislationagainstduepro
cesschallenges Insustainingthelegislation theCourtemployedavarietyofcriteria oratminimum differentformula
tionsofthesamelegalstandard Intheearly1930s theCourtrejectedseveraltaxpayerchallengesbysimplyholdingthat
allretroactivetaxationwasnotunconstitutional FN57 Presumably theCourtappliedsomeformofthepalpablyarbit
rarytestfromtheNichols lineofcases From1938until1984 theCourtemployeda harshandoppressive standardin
measuringtheconstitutionalityofretroactivetaxlegislation FN58 Then from1984tothe1994Carltondecision the
Courtshiftedtoananalysisofwhethertherewasa legitimatepurpose behindtheretroactivetaxlegislation FN59
Critically alloftheretroactivetaxcasesthatwerebeforetheCourtduringthis1930 1994timeperiodaddressedfederal

301taxlegislationwithalookbackperiodoflessthantwoyears andinalmostallcases lessthanone FN60 Inmost
instances thesubjectlegislationsoughttocureadefectorclosealoopholethatexistedinlegislationenactedinthepre
viouslegislativesession

1 DenialofTaxpayerChallengesUnderthePalpablyArbitraryTest

TheCourtsmovementawayfromthestrictreviewofeconomiclegislationinthecontextofretroactivetaxationis
perhapsbestillustratedbya1931Courtdecisionupholdingtheretroactiveincreaseintheestatetaxratetoagiftmadein
contemplationofdeath FN61 InMilliken v United States FN62 thedecedentgavehischildrencorporatestockin
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December1916 FN63 Whenthedonordiedin1920 thetaxcommissioner includedthestocksharesinthedecedents
estateasagiftmadeincontemplationofdeath FN64 ThetaxrateappliedtothegiftwasthetaxratefromtheRevenue
Actof1918 whichwashigherthantherateinthecomparablerevenueactfrom1916 FN65 Theissue therefore was
whethertheapplicationofthehighertaxrate retroactivefrom1918toDecember1916 violatedtheDueProcessClause

Indenyingthepetitioners challenge theCourtfirstcontrastedtheNichols lineofdecisionsbecausetheyinvolved
giftsmadeandvestedbeforepassageofthestatuteimposingthegifttax FN66 Inthosecases thedonorshadnonotice
thatthesubjectofthegiftwouldbesubjecttotaxationatall Incontrast theCourtreasoned theMillikendonorhadno
ticethatthegiftmadeincontemplationofdeathwouldbesubjecttotaxation albeitatalowerrate FN67 TheCourt
heldthatataxisnotnecessarilyarbitraryandinvalidbecauseitisretroactivelyappliedanddeterminedthatitwasnot
enoughforthetaxpayertoshowthatthegiftwasmadebeforepassageofthestatute FN68 Insustainingtheapplication
ofthehighertaxratetothegifttransaction theCourtalsoreliedontheunderlyingpolicyofthe1918legislationto

302equalizetaxationof giftsmadeincontemplationofdeathwithtestamentarydispositions FN69 Thatintent the
Courtconcluded wouldbeundercutifgiftsmadeincontemplationofdeathafterthe1916actweretaxedmorefavorably
thantransfersfromthedonoratdeath FN70

2 TheHarshandOppressiveTest

Incontinuingitsmovementawayfromstrictreviewofeconomiclegislation theCourtformulatedanewtestin
Welchv Henryin1938 FN71 ThetaxpayerassertedthattheWisconsinstatutedeniedhimdueprocessoflawbecause
in1935 itimposedataxonincomereceivedin1933 FN72 Inupholdingthetaxagainstthisdueprocesschallenge the
CourtfirstreliedonMillikensbasicpremisethatataxisnotnecessarilyunconstitutionalbecauseitisretroactive
FN73 TheCourtnextdistinguishedtheNicholslineofgifttaxcasesonthebasisthatthosedecisions restedonthe

groundthatthenatureoramountofthetaxcouldnotreasonablyhavebeenanticipatedbythetaxpayeratthetimeofthe
particularvoluntaryactwhichthestatutelatermadethetaxableevent FN74 Effectivelyincorporatinganelementof
actualnoticeintothedueprocesstest theCourtreasonedthatinthegifttaxcases thedonormayhaverefrainedfrom
makingthegifthadthedonoranticipatedthetax FN75

TheWelchCourtthenproceededtosubtlyformulateanewtest whichwouldbeappliedbytheCourtfornearly50
years bystatingthatin eachcaseitisnecessarytoconsiderthenatureofthetaxandthecircumstancesinwhichitis
laidbeforeitcanbesaidthatitsretroactiveapplicationisso harshandoppressive astotransgresstheconstitutional
limitation FN76 Applyingthisrathernebulous harshandoppressive test theCourtfirstanalyzedthenatureofthe
taxatissue Becausethetaxwasanincometax theCourtsummarilyassumedthatastockholderwouldnotrefusetore

303ceivecorporatedividendsevenifthetaxpayerknewtheirreceipt wouldlaterbesubjectedtotaxatanincreased
rate FN77 TheCourtthusattemptedtodistinguishgifttaxation underwhichdonors actionspresumablywouldbeaf
fectedbytaxconsequences fromincometaxation underwhichtaxpayers actionswouldnotbesoimpacted FN78

Aftercontrastingthenatureofincometaxationfromgifttaxation theCourtanalyzedtheperiodofretroactivityto
determineifitsapplicationwas harshandoppressive TheCourtobservedthatformorethan75years Congressregu
larlyenactedrevenuelawstoretroactivelytaxincomereceivedduringtheyearprecedingthesessioninwhichthetaxing
statutewasenacted andthatsuch recenttransactions couldbesubjecttoretroactiveapplicationoftaxmeasures
FN79 ApplyingthistesttotheWisconsinstatute theCourtnotedthatwhilethestatutewasenactedtwoyearsafterthe

subjecttaxyear theWisconsinStateLegislaturemetonlyinoddnumberedyears FN80 Accordingly the1935legis
lativesessionwasthefirstopportunityafterthetaxyearinwhichtheincomewasreceivedtorevisethetaxlawsapplic
ableto1933income reportedandpaidin1934 TheCourtthenrecognizedthatwhiletheWisconsinSupremeCourthad
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thoughtthatthetaxmight approachorreachthelimitofpermissibleretroactivity theCourtwouldnotsaythattheret
roactiveperiodinfactexceededsuchlimit FN81

ThedividedWelchopinionrepresentsanimportantturningpointinretroactivetaxjurisprudence TheWelchmajority
focuseditsanalysisonthenatureofthetaxandtheperiodofretroactivitytodeterminewhethertheretroactiveapplica
tionofthetaxstatutewasso harshandoppressive astoviolatedueprocess Todate theperiodofretroactivitycriteria
livesoninthe modestydoctrine articulatedinCarlton FN82

Forthenext45years theCourtheardveryfewconstitutionalchallengestoretroactivetaxlegislation Ina1981per
curiamdecision theCourtupheldaretroactiveincreaseintheminimumrateofincometaxationandareductioninthe

304exemptionamount FN83 Thismeasure enactedinOctober1976aspartofthe TaxReformActof1976 FN84
appliedtothe1976taxyearforward FN85 TheCourtobservedthatithadconsistentlyheldthatapplicationofincome
taxstatutestotheentirecalendaryearinwhichenactmenttookplacedidnotperseviolatetheDueProcessClause and
thatthistypeofretroactiveapplication confinedtoshortandlimitedperiods was requiredbythepracticalitiesofpro
ducingnationallegislation FN86 Inessence theCourtheldthattheperiodofretroactivityfortheincometaxwas
modestandreasonable andtherefore thetaxitselfdidnottransgressdueprocesslimitations FN87

Inupholdingtheretroactiveapplicationoftheincreasedtaxrate theCourtalsodismissedthetaxpayersrelianceon
theNichols lineofcasesasgifttaxcasesimpactinggiftsthatwerecompletelyvestedbeforetheenactmentofthegifttax
FN88 Contrarytothetaxpayersargument the1976amendmentstotheincometaxdidnotcreateawhollynewtax

governedbythestricterNicholsanalysis Additionally theCourtappliedanactualnoticecriterionanddeterminedthat
thetaxpayerhadadequatenoticeoftheproposedchangeinlaw FN89

3 TheLegitimatePurposeTest

InPension Benefit Guaranty Corp v RA Gray Co FN90 in1984 theCourtshiftedfromthe harshandop
pressive standardtothe legitimatepurpose test FN91 Whilebothstandardsanalyzethelengthoftheretroactivity
period thelegitimatepurposetestlookstowhetheralegitimate rationalpurposeunderliesthetaxlegislation asopposed
tothenatureofthetax whichwasthesecondelementanalyzedundertheharshandoppressivestandard

TheMultiemployerPensionPlanAmendmentsActof1980 MPPAA FN92 appliedwithdrawal liabilityprovi
305sionstoemployerswithdrawingfrompensionplansduringafivemonthperiodprior tothestatutesenactment

FN93 Theeffectivedateofthewithdrawal liabilityprovisionswasthedateonwhichtheguarantycorporationhadini
tiallysubmitteditsrecommendationstoCongress Congressselectedthisdatetopreventemployersfromavoidingthe
adverseconsequencesofwithdrawalliabilitybywithdrawingfromplanswhiletheliabilitywasbeingconsideredby
Congress FN94 Followingapprovalincommittee Congressadvancedtheeffectivedateofthemeasurebymorethana
year asthedatecontainedinearlierversionsofthebillhadservedCongresssdeterrentpurpose FN95 Ultimately the
withdrawal liabilityprovisionstookeffectapproximatelyfivemonthsbeforethestatutewasenactedintolaw FN96

Inanalyzingtheconstitutionalchallenge JusticeBrennan writingforaunanimousCourt reliedona1976decision
FN97 thatappliedthelegitimatepurposetestinupholdingtheretroactivityofacoalminehealthandsafetyact FN98

Underthisratherlenienttest FN99 thegovernmentneedonlyshowthattheretroactiveapplicationofthelegislation
wasjustifiedbyarationallegislativepurpose FN100 InPension Benefit theCourtfoundthisstandardeasilysatisfied
TherewasarationalpurposebehindthelegislationbecauseCongresswasconcernedthatemployerswouldhaveagreat
erincentivetowithdrawfromthepensionfundsiftheyknewthatlegislationimposinggreaterliabilityonwithdrawing
employerswasbeingconsidered Congress therefore rationallysoughttopreventemployersfromtakingadvantageof
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lengthylegislativeprocessesandwithdrawingfundswhileCongressdebated FN101

TheCourtalsoreviewedtheperiodofretroactivityandfoundthat likeotherlegislationsustainedbytheCourt it
wasconfinedtoashortandlimitedperiodrequiredbypracticalitiesassociatedwithproducingnationallegislation
FN102 Therefore theCourtwas loathetorejectsuchacommonpracticewhenconductingthelimitedjudicialreview

306accordedeconomiclegislation underthe DueProcessClause FN103 BecausetheActwasmaderetroactivefor
onlyafivemonthperiodandsupportedbyarationalandlegitimatepurpose itwithstoodthetaxpayersdueprocesschal
lenge FN104

Inrejectingthedueprocesschallenge theCourtalsoturnedawayfromtheactualnoticetest indicatingthatnoticeof
thependinglegislationwasirrelevanttoitsanalysis FN105 Thetaxpayerandamicicuriaehadcontendedthattheret
roactiveapplicationoftheMPPAAwassubjecttoheightenedjudicialscrutinybecausetaxpayersdidnothaveadequate
noticeofthechangingtaxramifications FN106 TheCourt however expresseddoubtsthattheretroactiveapplication
wouldbeinvalidforlackofnoticeevenifithadbeensuddenlyenactedbyCongress FN107 Nevertheless byconclud
ingthattheemployershadadequatenoticeofthewithdrawalliabilitythroughcongressionaldebatesontheMPPAA the
Courtdeclinedtostatedefinitivelywhetheractualnoticeofthelegislationwasarelevantfactor FN108

Ameretwoyearslater however theCourtrevertedtotheharshandoppressiveformulationofthedueprocesstestin
upholdingstatutorytransitionalestateandgifttaxrulesagainstadueprocesschallenge FN109 Congressenactedthe
transitionalruletobridgeoldandnewregimesoffederaltaxationofgiftsandestates FN110 Itspurposewastopre
venttaxpayersfromobtainingawindfallofdoubleexemptionsinthefourmonthinterimperiod FN111

ThedistrictcourthadrevivedtheNichols lineofcases concludingthattheinterimrulesviolateddueprocessbe
causetheyappliedtogiftsmadebeforetheenactmentoftheamendinglegislation FN112 JusticeMarshall writingfor
theunanimousCourt reversedanddismissedthevalueofNicholsindecidingtheconstitutionalityofamendmentsaffect

307ingtheoperationofexistingtaxlaws FN113 Onceagain theCourtconfinedthemorerigorousreview employed
inNicholsanditsprogenytotheretroactiveimpositionofwhollynewtaxes Incontrast amendmentstotheestateand
gifttaxstructureweretobereviewedbyconsideringthe natureofthetax indeterminingwhetheritsretroactiveapplic
ationwasso harshandoppressive astoviolatetheDueProcessClause FN114 Applyingthistesttothefacts the
Courthadlittletroubleupholdingthetransitionalrules particularlybecausethepetitionerswerenotfinanciallypreju
dicedbypassageoftheact theysimplywereunabletoavailthemselvesofawindfallthatwouldhaveresultedintheab
senceoftheshorttransitionalperiodcreatedbythelegislation FN115

C UnitedStatesv Carlton

Intheseminal1994United States v Carlton FN116 decision theSupremeCourtupheldyetanotherestatetax
amendmentagainstadueprocesschallenge FN117 Themajorityconcludedthata1987amendmenttothe1986Tax
ReformAct FN118 maderetroactivetotheActsenactmentinOctober1986 wasvalidundertheDueProcessClause
FN119 Perhapsmostsignificantly however JusticeOConnorissuedaconcurringopinionthatsuggestedamoreob

jectivestandardfordeterminingthepermissibleperiodofretroactivity FN120 Inafrequentlycitedportionoftheopin
ion shewrote Aperiodofretroactivitylongerthantheyearprecedingthelegislativesessioninwhichthelawwasen
actedwouldraise inmyview seriousconstitutionalquestions FN121 AsdiscussedinPartIVbelow severalstate
courtshavereliedonthisconcurringopiniontoinvalidatestateandlocaltaxlegislationwithextensiveperiodsofretro
activity therebyrevivingtheuseoftheDueProcessClauseasalimitationonretroactivetaxprovisions

IntheTaxReformActof1986 Congressaddedanewestatetaxprovisionapplicabletoanyestatethatfiledatimely
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returnafterOctober22 1986 thedateoftheActsenactment Thisprovisiongrantedadeductionforcertainproceeds
308fromthesaleofemployersecuritiesbyanestatetoanemployeestockownershipplan ESOP Forthesaleto

qualifyforadeduction thesalehadtobemadebeforethedateonwhichtheestatetaxreturnwasrequiredtobefiled in
cludingextensions FN122

RespondentCarlton theexecutorofanestate purchased15millionsharesofstockwithestatefundsonDecember
10 1986 FN123 CarltonsoldthestocktwodayslatertoanESOP foranamount 631000lessthanthepurchase
price FN124 WhenhefiledtheestatetaxreturnonDecember29 1986 CarltonavailedtheestateofthenewESOPde
ductionandclaimedadeductionforhalfofthesaleproceeds FN125 Thisdeductiondecreasedtheestatetaxliability
byapproximately 25million FN126

Inearly1987 recognizingtheunintendedloopholecreatedbytheplainlanguageoftheESOPlegislation theIRSan
nouncedthatthroughpending clarifyinglegislation itwouldpermittheESOPdeductiononlyforestatesofdecedents
whoownedthestockbeforedeath FN127 OnDecember22 1987 Congressenactedtheamendment whichprovided
thatthesecuritiessoldtoanESOPmusthavebeendirectlyownedbythedecedentimmediatelybeforedeathtoqualify
forthededuction FN128 ThisamendmentwasmaderetroactivetoOctober22 1986 thedateofenactmentofthe1986
TaxReformAct FN129

Basedonthe1987legislation theIRSdisallowedCarltonsclaimedestatetaxdeduction FN130 Carltonpaidthe
assessmentandpursuedaclaimforrefund contendingthattheretroactiveapplicationofthelegislationviolatedtheDue
ProcessClause FN131 AdividedpaneloftheNinthCircuitCourtofAppealsappliedanoticetest concludingthat
Carltondidnothaveactualorconstructivenoticeoftheretroactiveamendmentofthestatuteatthetimeheenteredinto
thetransactionandthathetherebyreasonablyreliedtohisdetrimentonthelegislation FN132 Therefore theNinth

309Circuit majorityconcludedthatretroactiveapplicationoftheamendmentwasunconstitutional FN133

1 JusticeBlackmunsMajorityOpinion

WritingfortheSupremeCourtmajority JusticeBlackmunobservedthattheCourtrepeatedlyhadupheldretroactive
taxlegislationagainstdueprocesschallenges FN134 Inanapparentefforttoreconcilethedifferenttestsappliedbythe
Courtovertheyears theopinioncharacterizedtheharshandoppressiveformulation FN135 asnodifferentthanthele
gitimatepurposetest FN136 recentlyappliedtotaxmeasuresandtraditionallyusedinassessingtheconstitutionalityof
economiclegislation FN137 TheCourtclarifiedthatthedueprocesstestapplicabletoretroactivetaxstatutesis there
fore thesameasthetestgenerallyappliedtoretroactiveeconomiclegislation namely whethertheretroactiveapplica
tionofthestatuteissupportedbyalegitimatelegislativepurposefurtheredbyrationalmeans FN138

Applyingthistesttothe1987amendment theCourtfirstconcludedthattheretroactiveapplicationtoOctober1986
wassupportedbyalegitimate nonarbitrarypurpose FN139 Inparticular theretroactiveapplicationwasintendedto
cureadraftingdefectinthe1986legislation FN140 ThroughtheESOPdeduction Congresshadintendedtoencourage
stockholderstoselltheircompaniestotheiremployees ratherthanpermitexecutorstodrasticallyreduceestatetaxliab
ilitybypurchasingstockandimmediatelyresellingittoanESOP FN141 Indeed theestimatedrevenuelosswithout
the1987amendmentwasmorethan20timesgreaterthananticipated FN142 Congressthereforedidnothaveanim
propermotiveinstemmingtherevenuelossbyretroactivelyclosingtheloophole FN143

Critically indeterminingwhetherthestatutewassupportedbyrationalmeans theCourtalsoanalyzedtheperiodof
310retroactivity ThemajorityconcludedthatCongressactedpromptlyandestablishedonlyamodestperiodofretro

activity FN144 RelyingontheCourtspriordecisionsupholdingretroactivetaxlegislationconfinedtoshortperiods
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requiredbythepracticalitiesofproducingnationallegislation FN145 theCourtconcludedthattheperiodofretro
activity slightlymorethanoneyear wasmodest FN146 Inparticular theCourtendorsedtheWelchCourtspriorle
gislativesessiontest FN147 TheCourtalsoobservedthattheamendmenthadbeenproposedbytheIRSsinceJanuary
1987 onlytwomonthsfollowingtheeffectivedateofthe1986legislation FN148

Despitetherelativelyshortperiodofretroactivity itwasundisputedthatCarltonhadnoactualorconstructivenotice
oftheamendmenttotheESOPdeductionbecausehesoldthestockinDecember1986 priortotheIRSnotice FN149
Critically however theCourtdeterminedthatCarltonslackofnoticeofthe1987amendmentanddetrimentalreliance
ontheoriginalstatutealonewereinsufficienttocreateaconstitutionalviolation FN150 Inanoftcitedstatement the
majorityopinedthat taxlegislationisnotapromise andataxpayerhasnovestedrightintheInternalRevenueCode
FN151

TheCourtconfirmedthattheNicholsapproach haslongsincebeendiscarded and totheextentviable pertains
onlytothecreationofawhollynewtax FN152 Moreover inrejectingCarltonsargumentthatretroactiveestateand
gifttaxlegislationbeanalyzedunderastrictertestthanretroactiveincometaxlegislation theCourtconfirmedthatthe
natureofthetaxatissueisnotdispositive FN153 TheCourtthereforereversedtheNinthCircuitsdecision whichhad
reliedexclusivelyonthenoticetest andheldthattheretroactiveapplicationofthe1987amendmentstoOctober1986
satisfiedtheDueProcessClause FN154

311 2 JusticeOConnorsConcurrence

Inaconcurringopinion JusticeOConnorcriticizedthemajoritysfocusonthe curative natureofthe1987amend
mentassupportforfindingalegitimatepurpose FN155 Observingthatanystatuteamendinganexistinglawisinten
dedtofixaperceivedproblemwiththeexistinglaw JusticeOConnorconcludedthatretroactiveapplicationofrevenue
measuresarebytheirnaturerationallyrelatedtothelegitimategovernmentalpurposeofraisingrevenue FN156

Theconcurringopinionacknowledgedthewhollynewtaxexception Forinstance theretroactiveapplicationofa
whollynewtaxisarbitrary eventhoughitwouldraiserevenue FN157 Asthetaxconsequencesofcommercialtrans
actionsarerelevantandsometimesdispositiveconsiderationsintaxpayers businessdecisions itisarbitrarytotaxtrans
actionsthatwerenotsubjecttotaxationatthetimethetaxpayerenteredintothem FN158 Whiletheretroactiveapplic
ationofincreasedtaxratesortheeliminationofdeductionscouldhavesimilareffectsontaxpayerswhoreasonablyre
liedontheexistinglegislation theconcurringopinionrecognizedtheCourtsprecedent holdingthatCongressmusthave
someabilitytomakeretroactiveadjustmentsasameansofequalizingrevenueandbudgetaryrequirements FN159

Critically theconcurringopinionalsosuggestedthatamoreobjectivetestbeappliedtotheperiodofretroactivity
FN160 JusticeOConnorfirstnotedthat thegovernmentalinterestinrevisingthetaxlawsmustatsomepointgive

waytothetaxpayersinterestinfinalityandrepose FN161 IneverycaseinwhichtheCourtupheldretroactivefederal
taxstatutesagainstdueprocesschallenges thelawappliedretroactivelyforonlyarelativelyshortperiod Althoughthe
retroactivityperiodsgenerallywerelessthanoneyear FN162 thoseperiodsgreaterthanayearinlengthweremadein
thefirstlegislativesessionfollowingthetaxyearinquestion FN163 Therefore JusticeOConnorstatedherbeliefthat

312aretroactivity periodlongerthantheyearbeforetheenactinglegislativesessionwouldraiseseriousconstitutional
issues FN164 Sincethe1987amendmentwasenactedtheyearfollowingtheoriginallegislation giventheCourtspre
cedents JusticeOConnorconcurredthattheretroactiveapplicationoftheestatetaxamendmentdidnotviolateduepro cess
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3 JusticeScaliasConcurrence

JusticeScaliaconcurredinthejudgmentbasedonhisbeliefthattheFifthAmendmentsDueProcessClausedoesnot
protectsubstantivedueprocess FN165 Indicta hisopinionwentfurtherbyapplyingtheactualnoticeanddetrimental
reliancetest leadingtoaconclusionthat ifthereweresuchathingassubstantivedueprocess theretroactiveapplica
tionofthe1987amendmentwouldviolateitbecauseCarltonobviouslyreliedonthepriorlawtotheestatesdetriment
FN166 Additionally JusticeScaliapredictedthatthemajoritysreasoningwouldguaranteethatallretroactivetaxlaws

wouldhenceforthbevalid FN167 AswillbeseenbelowinPartIII thispredictionprovederroneous

III POSTCARLTON THEMODESTYDOCTRINE

A RetroactivityPeriodsofLessThanOneYearHaveBeenUpheld

DueprocesschallengestoretroactivefederalandstatetaxlegislationconsistentlyhavefailedinthepostCarltonera
whentheperiodofretroactivitywasoneyearorless Forinstance shortlyafterCarltonwasannounced theSeventhCir
cuitCourtofAppealsupheldtheconstitutionalityofanamendmentsubjectingloanproceedsreceivedfromqualifiedcor
poratepensionplanstoincometaxation FN168 Theperiodofretroactivitywaslimitedtoonemonth FN169 Non
etheless thetaxpayerassertedthatthetaxationoftheloanproceedsinquestionwasa whollynewtax andthereforein

313validundertheNichols lineofauthority FN170 Inrejectingthe taxpayerscharacterizationofthetaxmeasure
thecourtdeterminedthatthechangeintheincometaxwasreasonablyforeseeableatthetimethetaxpayerobtainedthe
loanproceeds andtherefore theamendmentwasnotawhollynewtaxsubjecttostrictscrutiny FN171 Relyingon
Carlton theCourthadlittletroublefindingthatthegoalsofraisingrevenueandpreventingtaxpayersfromtakingad
vantageofaprospectivechangeinthelawconstitutedlegitimatepurposesfortheretroactiveimpactofthelegislation
FN172 Further theverylimitedperiodofretroactivitydemonstratedthatthelegislativepurposewasbackedbyreason

ablemeans FN173

Alsoatthefederallevel twolowerfederalcourtsupheldthe1993OmnibusBudgetReconciliationActs FN174
retroactiveincreaseintheestatetaxrate FN175 Theperiodofretroactivitywaseightmonths FN176 Basedon
Carlton thecourtsdeterminedthattheperiodofretroactivitywasshortandlimited FN177 Thecourtsalsoreliedon
Carltoninconcludingthatretroactivetaxlegislationmaybebackedsolelybytherational legitimatepurposesofraising
revenueandpromotingtaxpayerequity FN178 AsJusticeOConnorobserved theconclusionessentiallyvalidates
everyretroactivetaxmeasureunderthelegitimatepurposetest FN179

Retroactivestatetaxmeasureswithrelativelyshortperiodsofretroactivityalsohaveroutinelybeenupheldsince
1994 Forinstance theArizonaLegislaturesamendmentretroactivelyreducinganalternativefueltaxcreditwassus
tainedoverthetaxpayers dueprocesschallenge FN180 Theamendmentretroactivelyeliminatedataxcreditequalto
30 50 ofthepurchasepriceofthevehicle FN181 Undertheamendment thecreditwasretroactivelylimitedtothe

314totalcostsofconvertingavehicletoalternative fuel FN182 Theperiodofretroactivitywaseightmonths
FN183 Rejectingthetaxpayers argumentthattheretroactiveapplicationofthelawviolatedtheirdueprocessrights

theArizonaCourtofAppealsheldthattheretroactiveapplicationofthetaxwasbackedbythelegitimatelegislativepur
poseofclosingaloopholeundertheexistinglaw andfurther thattheeightmonthperiodofretroactivitywasmodest
FN184

B Several Decisions Have Upheld Tax Legislation and Regulations Containing Retroactivity Periods of Greater Than
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OneYear

FollowingCarlton severalfederalandstatecourtsupheldtaxlegislationcontainingretroactivityperiodsgreaterthan
oneyearinlength Inmostofthesecases thecourtseitherdidnotfullyapplytheCarltonmodestydoctrineorupheld
retroactivefederaltaxregulations whichgenerallywereaccordedmorelenientdueprocessreviewthanstatutes

Forinstance inMontana RailLink Inc v United States FN185 theNinthCircuitCourtofAppealsupheldtheret
roactiveapplicationoftheOmnibusBudgetReconciliationActof1989 1989OBRA FN186 toemployercontribu
tionsmadetotheRailroadRetirementTaxAct RRTA FN187 in1987and1988 FN188 Congresshadretroact
ivelybarredrefundclaimsbyemployersthathadpreviouslypaidRRTAtaxontheiremployer401k contributions
FN189 Withouttheperiodofretroactivity therailroadworkers retirementfundsandbenefitswouldhavebeenjeop

ardized FN190 Indeed someemployeeshadalreadyreceivedbenefitsbasedontheamountspaidintothefundsand
315creditedtotheaccountsfortheperiodinissue FN191 Althoughthepetitionerschallengedtheretroactive applica

tionofthe1989OBRAtotheirrefundclaimsfortaxyears1987and1988 theActretroactivelybarredrefundclaims
backto1983 aperiodofuptosixyears FN192 Inupholdingtheretroactiveapplicationofthe1989OBRA theNinth
CircuitfocusedontheharmCongressattemptedtopreventinprotectingtheretirementfundsoftherailroadworkersand
concludedthatthe1989OBRAhadalegitimatelegislativepurpose FN193

Thecourtdidnot however strictlyapplythesecondprongoftheCarltontest Instead itreasonedthatashorter
periodofretroactivitywouldhavebenefittedonlysomeoftheemployeesandthataperiodofretroactivityto1983
salvagedallemployees retirementfundsandrelianceontheprioremployercontributions Thecourtthereforeconcluded
thatthestatutesperiodofretroactivityborearationalrelationshiptothelegitimatelegislativepurposeitwastryingto
achieve FN194

Additionally severallowerfederalcourtdecisionshavesustainedfederaltaxregulationscontainingretroactivity
periodslongerthanoneyear However thosedecisionsemphasizedthat contrarytotaxstatutes whichtypicallyactpro
spectively federaltaxregulationsareoftenappliedretroactively FN195 Federalregulationsarethereforegovernedby
amorelenientstandardofreviewundertheCarltonmodestydoctrine Forinstance theThirdCircuitCourtofAppeals
upheldasixyearperiodofretroactivitycontainedinaTreasuryRegulation FN196 TheCourtobservedthatunderthe
InternalRevenueCode FN197 TreasuryRegulationswerestatutorilypresumedtooperateretroactively FN198 Ac
cordingly adifferenttestappliesindeterminingwhetheraretroactivefederaltaxregulationhasamodestlookbackperi

316od Specifically courtslooktowhethertheregulationactuallyeffectsachangeinlawor policy andwhetherthe
taxpayerdetrimentallyandreasonablyreliedonthepriorregulation FN199 Manyregulationsclarifyambiguousstat
utesandunsettledlaw and therefore theretroactiveapplicationoftheregulationmaynoteffectachangeinlaw Like
wise theexisting ambiguouslawisnotaslikelytoproducereasonable detrimentalreliancebythetaxpayer FN200

Atthestatelevel atleasttwocourtshaveupheldtaxmeasureswithretroactivityperiodsgreaterthanoneyear In
Monroe v Valhalla Cemetery Co FN201 theAlabamaCourtofCivilAppealsupheldausetaxstatutewitharetro
activityperiodoftwotothreeyears FN202 SeveraladministrativerulingshadrevealedaloopholeinAlabamassales
andusetaxlaw wherebysalesofgoodsdeliveredintothestatefromoutofstatevendorswerenotsubjecttothestates
usetax FN203 Incaseswherethevendorshadinsufficientcontactswiththestate nostatesalestaxcouldbelawfully
appliedeither FN204 In1997 thestateenactedlegislationthatclosedtheloopholeandappliedtheactretroactivelyfor
allopentaxyears FN205 Theretroactivityprovisionthereforepreventedtaxpayersfromseekingcertainusetaxre
fundsforthetwo tothreeyearperiodthatwouldotherwisehavebeenopen FN206 Onappeal thetrialcourtruledthe
twotothreeyearperiodexcessiveandupheldthetaxpayersdueprocesschallenge FN207
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Inreversingthetrialcourtandrejectingthetaxpayersconstitutionalchallenge thestateappellatecourtfirstfound
thattherewasalegitimatelegislativepurposebehindtheactandthatthelegislationmerely clarified thelegislatures
intent FN208 Second insummaryfashion thecourtconcludedthattheperiodofretroactivitywasmodest Thecourt
reliedonAlabamaprecedentthathadupheldataxassessmentwitharetroactivityperiodofeightyears FN209 Addi

317tionally thecourtwasswayedbythefactthatwithout theretroactiveapplicationofthelegislation taxpayerrefunds
fortheopenperiodwouldcreateaconsiderablestrainonthestatebudget FN210

Morerecently December2008 inEnterprise Leasing Co ofPhoenix v Arizona DeptofRevenue FN211 theAri
zonaCourtofAppealsupheldataxstatutewithasixyearperiodofretroactivity In1994 theArizonaStateLegislature
authorizedapollutioncontrolequipmentincometaxcreditallowedagainsttaxesincurredbyataxpayerwhenpurchasing
realorpersonalpropertythatisusedtocontrolorpreventpollution FN212 Fiveyearslater theDepartmentofReven
uereceiveditsfirstclaimforacreditforequipmentattachedtoamotorvehicle FN213 Itsoonbecameapparentthat
thetaxcreditwouldcostthestateconsiderablymorethanexpected andinApril2000 theLegislatureamendedthestat
utetoprovidethatthecreditdoesnotapplytothepurchaseofanypersonalpropertyattachedtoamotorvehicle
FN214 Insomewhatcontradictoryterms thelegislationprovidedthattheamendmentamountedtoa clarifying

change that 1 was consistentwiththelegislaturesintentwhen thecreditwas enacted 2 wasintended toclose
loopholes and 3 was toapplyretroactivelytotaxableyearsbeginningfromandafterDecember31 1994 FN215
InMarch2000 thetaxpayerfiledrefundclaims claimingthecreditforpersonalpropertyattachedtomotorvehicles
FN216 Aftertheclaimsweredenied thetaxpayerchallengedtheretroactivityofthelegislationunderthesubstantive

DueProcessClause

TheArizonaCourtofAppealsfirstcharacterizedthelegislationas curative inlightofthelegislativestatementthat
318theamendmentwasaclarificationoflegislativeintent FN217 Therefore the Courtreasoned theamendment

didnotretroactivelyabolisharight FN218 Then relyingontheCarltonmajorityopinion theCourtheldthat evenif
theamendmentwasnotcurative itpassedconstitutionalmusterbecauseitwassupportedbyalegitimatelegislativepur
pose fixingaperceivedloopholetominimizeexposuretorefundclaims andwasfurtheredbyrationalmeans FN219
Inupholdingtheamendmentunderthemodestydoctrine theCourtincorporatedactualnoticedetrimentalrelianceand
vestedrightsissuesintoitsanalysisandreliedonjudicialprecedentupholdingtaxmeasureswithretroactivityperiods
longerthanoneyear FN220 TheCourtalsodeclinedtoimposeaoneyear talismaniccutoffbecausesuchanotion
arosefromJusticeOConnorsconcurrenceinCarlton notthemajorityopinion FN221 TheEnterpriseCourtpro
ceededtoobservethatsomeleewaymustexistforretroactivitylongerthanayear solongasthelegislatureactsatthe
earliestnoticeoropportunity FN222 Becausethedepartmentofrevenuehadnotreceivedanypollutioncontrolequip
menttaxcreditclaimsformotorvehiclesuntilDecember1999 theCourtreasonedthattheLegislatureactedpromptlyby
enactingtheamendmentinApril2000 FN223

C SeveralStateCasesHaveStruckTaxMeasureswithRetroactivityPeriodsofGreaterThanOneYear

InthepostCarltonera atleastthreestateappellatecourtdecisionshaveheldthattaxmeasureswithretroactivity
periodsofgreaterthanoneyearviolateddueprocess FN224 EachofthesecasescitedJusticeOConnorsCarltoncon
currenceandconcludedthatthetaxprovisionsatissueviolatedthemodestydoctrine

319 InRiversv State FN225 theSouthCarolinaSupremeCourtinvalidatedlegislationwitharetroactivityperiod
oftwotothreeyears FN226 A1988acthadretroactivelydecreasedthecapitalgainstaxrate FN227 Ayearlater an
amendmentretroactivelylimitedtheperiodofthelowertaxrateandprovidedthattherefundwouldbemadeintwo
equalannualinstallments withthefirstrefundtobeissuedin1990 FN228 Then in1991 thelegislatureamendedthe
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capitalgainstaxyetagain thistimeretroactivelyreducingeachrefundby50 Thisamendmentwouldhavedivested
taxpayersoftheonehalfoftheirrefundstheyhadnotalreadyreceived FN229 Thelitiganttaxpayers whohadrealized
capitalgainsinthesubjectperiodbetweenJanuary1andJune22of1987 broughtsuitbecausethe1991amendmentret
roactivelyeliminatedtheportionofthe1987taxyearrefundtheyhadnotyetreceived FN230

CitingJusticeOConnorsconcurrence theSouthCarolinaSupremeCourtheldthatthe1991actviolatedboththe
federalandstatedueprocessclausesbecausetheperiodofretroactivitywasnotmodest FN231 Thecourtdetermined
thatdependingonwhetherthecalculationofretroactivitywentbacktothe1989amendmentortheoriginal1988legisla
tion theperiodofretroactivitywasatleasttwo andpossiblythree yearsinlength FN232 Inholdingthelegislation
unconstitutional thecourtobserved Atsomepoint however thegovernmentsinterestinmeetingitsrevenuerequire
mentsmustyieldtotaxpayers interestinfinalityregardingtaxliabilitiesandcredits FN233 TheRiversCourtdeterm
inedthattippingpointhadbeenreachedandthat underthefactsandcircumstances theretroactivityperiodwas simply
excessive FN234 Inconcludingthattheperiodviolatedthemodestydoctrine thecourtqualifieditsholdingbystating
thatitdidnotsuggestthateveryretroactivityperiodoftwotothreeyearsormorewasperseunreasonable FN235

320 Inthe2005decisionCityofModesto v NationalMed Inc FN236 theCaliforniaCourtofAppealheldthata
citysattempttoretroactivelyimposerevenueapportionmentguidelinesinanefforttomootoutapendingrefundclaim
violatedthemodestydoctrine FN237 Atrialcourthadpreviouslyheldthatthecitysbusinesslicensetaxordinance
wasunconstitutionalasappliedtothetaxpayerbecauseitimposedtaxonbusinessactivitiesoccurringoutsideofthecity
FN238 Followingtheruling thecityamendeditsbusinesslicensetaxordinancein2002toprovideforapportionment
FN239 Morethanayearlater inSeptember2003 thecitycouncilenactedapportionmentguidelines FN240 Thecity

soughttoretroactivelyimposetheordinanceamendmentandtheapportionmentguidelinestoalltaxrefundclaims in
cludingpendingclaims FN241 Theretroactiveapplicationofthe2002amendmentandthe2003apportionment
guidelineswouldthereforehavehadtheeffectofsubstantiallyreducingthetaxrefundthepetitionerwouldreceivefor
thetaxyearsatissue 19962000 FN242 Then in2004 inanattempttocoverthetaxdeficiencyassessmentthecity
hadpreviouslyissuedtothepetitioner thecityenactedyetanothersetofapportionmentguidelines seekingtoimpose
theguidelinesretroactivelytoallpendingassessments FN243

TheCaliforniaappellatecourtheldthatthecitysattempttoretroactivelyimposetheapportionmentamendmentand
guidelinesviolatedCarltonsmodestydoctrinebecausetheretroactiveapplicationwasfourtoeightyearsinthepast
FN244 ThetaxpayerhadfirstclaimedinFebruary2000thatthebusinesslicensetaxwasunconstitutional Thecitydid

notamenditsordinancetoprovideforapportionmentuntilAugust2002 Ayearpassedbeforethecityenacteditsfirst
setofapportionmentguidelines andthenanotheryearpassedbeforethecitypromulgatedguidelinesinanattempttoim

321pactthependingassessment FN245 Inanunderstatement thecourtconcludedthat theCitycannotbefoundto
haveactedpromptly FN246

Moreover inadditiontofindingthatthecitydidnotactpromptly thecourtheldthatthetotalperiodofretroactivity
wasnotmodest Thecitysoughttoimposethe2004guidelinesretroactivelyuptoeightyears FN247 NotingthatCali
forniacourtshaveupheldtheretroactiveapplicationoftaxlawsonlywheretheretroactivitywaslimitedtothecurrent
taxyear FN248 andcitingtheOConnorCarltonconcurrence theCity ofModestoCourtconcludedthattheperiodof
retroactivityviolatedthemodestydoctrine

Lastly inJohnson Controls Inc v Rudolph FN249 decidedin2006 theKentuckyCourtofAppealsdetermined
thattheCommonwealthseffortstoretroactivelyeliminatetaxpayers pendingadministrativeclaimsforoverpaymentof
incometaxviolatedthetaxpayers righttodueprocess FN250 A1994decisionoftheKentuckySupremeCourthad
overturnedtheKentuckyRevenueCabinetspolicyofnotpermittingunitaryincometaxreturns FN251 Thetaxpayers
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thereafterfiledamendedincometaxreturnsandsoughtrefundsoftaxesoverpaidasaresultoftheCommonwealthsun
lawfulpolicyofprohibitingunitaryreturns FN252 Theserefundclaimslanguishedattheadministrativeleveluntil
2000 whenthelegislature alarmedatthegrowingsizeoftherefundclaims passedHB 541 FN253 whichsoughtto
extinguishallrefundclaimsfiledfromDecember22 1994 toDecember31 1995 thatwerebasedonachangefromini
tiallyfiledseparatereturnstocombinedreturns FN254

322 TheKentuckyCourtofAppealsappliedCarltonstwoparttest FN255 andconcludedthatthefive tonine
yearperiodofretroactivityinHB 541wasexcessive FN256 Thecourtfirstconcludedthattheactwasenactedforthe
legitimatepurposeofpreventingasignificantrevenueloss FN257 However thecourtheldthatwhile nohardandfast
ruleexistsforwhatisorisnotapermissiblymodestperiodofretroactivity JusticeOConnorsconcurringopinionin
Carltonsetsforthabrightlineoneyearlimitationonthepermissibleperiodofretroactivityforataxationstatute
FN258 ThecourtthereforeheldthatHB 541speriodofretroactivityviolatedthemodestydoctrine FN259 Inso

holding thecourtobservedthat hadthegeneralassemblyenactedtheactin1996 itsfirstsessionfollowingthe1994
decisiontheoutcomeoftheappeal maywellhavebeendifferent FN260

TheCommonwealthappealedtheJohnson ControlsdecisiontotheKentuckySupremeCourt wherethecaseisstill
pending FN261

IV TOWARDABRIGHTLINE AONEYEARREBUTTABLEPRESUMPTION

Threestatecourtdecisions Rivers City of Modesto andJohnson Controls invalidatedtaxmeasurescontainingret
roactivityperiodslongerthanoneyear ThesedecisionshaveestablishedthatCarltondidnotrepresenttheendofdue
processasalimitationonretroactivetaxlegislation assomecommentatorsbelieved FN262 Indeed JusticeOConnors

323concurrence citedbyall threestatecourts revivedapplicationoftheDueProcessClausetoretroactivetaxmeas
uresbysuggestingthatretroactivetaxlegislationthatextendsbeyondtheyearprecedingtheenactmentofthetaxlegisla
tionviolatestaxpayers rightstosubstantivedueprocess ThissectionofthearticleproposesthatJusticeOConnorsana
lysisbecomefirmlyembeddedintojudicialscrutinyofretroactivetaxmeasures

A TaxLegislationRetroactivetotheYearPrecedingthePassageoftheLegislationIsPresumptivelyConstitutional

Withfewexceptions taxmeasurescontainingretroactivityperiodsofroughlyoneyearorlesshavebeensustained
overconstitutionalchallenges Thecourtshavemadeitclearthatnolegitimatebasisexiststoassertthattaxlegislation
appliedretroactivelyisinherentlyunconstitutional Whenthelegislationcontainsamodestlookbackperiodofapprox
imatelyoneyearorless thejudiciaryhasalmostuniversallydeterminedthattheperiodofretroactivitywaslegitimate
andreasonableundertheDueProcessClauseandthereforewasnotsoharshastotransgressconstitutionallimitations It
isthereforereasonabletointerpretthejurisprudenceasaffordingarebuttablepresumptionofconstitutionalitytotaxle
gislationapplyingretroactivelytoonlythecalendaryearprecedingthelegislation FN263

UpholdingtaxlegislationwithaperiodofretroactivityofaboutoneyearorlessgivesCongress aswellasstateand
locallegislativebodies theabilitytopromptlycureperceivedloopholesanddefectsintaxlegislationwithoutsufferinga
significantlossinrevenue Thispresumptionalsoaccountsforthepracticalitiesofproducingnationallegislationandal
lowsCongresstheauthoritytopreventpartiesfromunderminingtheendsCongressisattemptingtoachievebyacting

324beforethelegislationtakeseffect Althoughsuchlegislationoftenunderminestaxpayerexpectations therelatively
limitedperiodofretroactivitydiminishesthisunfairnessandinterferencewithreasonableexpectations Furthermore a
relativelymodestperiodofretroactivityincludedinameasureintendedtoamendrecentlyenactedlegislationminimizes
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thelikelihoodthatataxpayerhasdetrimentallyandreasonablyreliedonthepriorversionofthelaw

Thispresumptionofconstitutionalityismerelyarebuttablepresumption however First awhollynewtaxapplied
retroactivelyviolatesdueprocessregardlessofthelengthoftheperiodofretroactivity Whollynewretroactivetaxes
wereinvalidatedintheNichols lineofauthority invalidatingnewestateandgifttaxprovisionsappliedretroactively
FN264 ThecourtshaveconfinedtheNicholsanalysistowhollynewretroactivetaxes FN265 Theissueofwhatcon

stitutesa whollynewtax isnotentirelyclear however andcourtsgenerallyhaverejectedtaxpayercontentionsthat
thetaxlegislationinquestionrepresentssuchatax FN266 Certainly ataxthatdidnotpreviouslyexistinanyform
wouldqualifyasawhollynewtax Wyoming forinstance currentlyhasnoincometaxandwouldthereforenotbeper
mittedtoretroactivelyimposesuchataxunderthewhollynewtaxdoctrine Likewise astatelegislatureormunicipality
wouldnotbepermittedtoretroactivelyimposesalesorusetaxontransactionsthatwereplainlyoutsidethescopeofthe
taxatthetimetheyoccurred

Asecond nonconstitutionalexceptiontothepresumptivevalidityoftaxmeasurescontainingmodestperiodsofret
roactivityliesinNewJerseyscurrentapplicationofthecommonlaw manifestinjustice doctrinetoretroactivetaxa
tion FN267 Thedoctrineofmanifestinjusticeis designedtopreventunfairresultsthatdonotnecessarilyviolateany
constitutionalprovision FN268 InFebruary2008 adividedNewJerseySupremeCourtstruckdownastateestatetax
amendmentwitharetroactiveperiodofsixmonths FN269 Thetaxpayershadabandonedtheirconstitutionalchal
lengestothemeasureduringtheappealprocess andtheyinsteadarguedthatapplicationoftheamendmenttothesubject

325estateswasunfairandinequitablebecausethedecedentswereunabletochange theirwillsandtherebyhadtheir
reasonableexpectationsdefeated FN270 Instrikingtheamendmentunderthemanifestinjusticedoctrine theplurality
concludedthatthepublicinterestindiminishingthelossinrevenuewasoutweighedbythepatentlyreasonablereliance
ofthedecedentsonthepriorlawandthatitwouldbeharshandunfairtoapplytheamendmentretroactively FN271

Thedissentobservedthatothercourts includingtheUnitedStatesSupremeCourt appliedthedoctrineofmanifest
injusticeonlyinthedeterminationofwhetherastatutewasinfactretroactive FN272 Wherethelegislativeintentto
applyalawretroactivelyisclear acourtshouldapplythelawaswritten subjecttoconstitutionallimitations FN273
However ifitisunclearwhetheralegislativebodyintendedastatutetooperateretroactively thedoctrineofmanifest
injusticerequiresthestatutetoapplyprospectivelyonly Thedoctrineonlyconstitutesacanonofstatutoryinterpretation
reasonedthedissent FN274

TheNewJerseyjudiciarysuseofthedoctrineofmanifestinjusticeasasubstantivelegaltheorytoinvalidateretro
activelegislation whilenovelandenhancingsettledexpectations appearsatoddswiththeUnitedStatesSupreme
Courtsprecedentandthehistoricaluseofthedoctrineasacanonofstatutoryconstruction FN275 Accordingly while
thedoctrinemaycontinuetobesuccessfullyemployedinNewJerseytoinvalidateinequitableretroactivetaxlegislation
itisunlikelyitwillbeextendedtootherstateorfederalcourts

Lastly itshouldbenotedthatretroactivetaxationwithlimitedperiodsofretroactivitymayviolatestateconstitution
alprovisionsprohibitingallformsofretrospectivelegislation Forinstance aColoradoconstitutionalprovisionprohibits
bothexpostfactoandretrospectivecivillegislation FN276 Ingeneral legislationisretrospectiveifit destroysorim
pairsvestedrightsacquiredunderexistinglaws orcreatesanewobligation imposesanewduty orattachesanewdis

326ability inrespecttotransactionsorconsiderationsalreadypast FN277 Bytheirnature retroactivetaxmeasures
createnewobligationsorimposenewdutieswithrespecttotransactionsorconsiderationsalreadypast FN278 There
fore instateswithconstitutionalprovisionsprohibitingretrospectivelegislation aretroactivetaxmeasuremaysurvive
federalsubstantivedueprocessscrutiny onlytobeinvalidatedasunconstitutionalretrospectivelegislationunderstatelaw
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B Tax Legislation Containing a Period of Retroactivity Extending Beyond the Year Preceding the Legislation Is Pre
sumptivelyUnconstitutional

Ontheotherendofthespectrum taxlegislationenactedinthepost Carltoneracontainingperiodsofretroactivity
greaterthanoneyearoftenhasbeeninvalidatedundertheDueProcessClause FN279

Admittedly severalpostCarltondecisionshaveupheldretroactivetaxlegislationcontainingperiodsofretroactivity
inexcessofoneyear InMontana Rail Link theNinthCircuitupheldtheretroactiveapplicationofthe1989OBRA
wheretheperiodofretroactivitywasuptosixyears There however thecourtdidnotrigorouslyapplythemodestydoc
trinefromCarltonandwasplainlyanimatedbytheneedtoprotecttheretirementfundsofrailroadworkers FN280
Additionally inMonroe theAlabamaappellatecourtreliedontwo1995statecourtdecisionsinconcludingthatthetwo
tothreeyearperiodofretroactivitydidnotviolatetheDueProcessClause However neitherofthe1995statecourtde
cisionsreliedonbyMonroeappliedCarltonsmodestydoctrine Moreover thecourtsreasonedthatthesubjectlegisla
tionclarifiedtheexemptionstatutesatissueandthereforemaynothavebeenretroactiveatall FN281

InthependingEnterprise Leasinglitigation theArizonaCourtofAppealsappliedCarltonsmodestydoctrineand
concludedthatasixyearperiodofretroactivitypassedconstitutionalmuster FN282 Althoughthecourtdeterminedit

327wasnotboundbyJustice OConnorsoneyearanalysis insustainingthelegislation thecourtreliedonthefactthat
theLegislaturedidnotbecomeawareofthepotentialapplicationofthetaxcreditstomotorvehiclesuntilapproximately
sixmonthsbeforetheenactmentofthesubjectlegislation FN283

AlthoughthepostCarltondecisionsdonotunanimouslyprovidethattaxlegislationwithretroactiveperiodsexceed
ingayeararepresumptivelyinvalid thedecisionsaddressingtheconstitutionalityofretroactivetaxstatutesgenerally
lineuponeithersideoftheoneyearthreshold FN284 Further Rivers City of Modesto andJohnson Controlseach
containamorerobustanalysisofthemodestydoctrineandarethebetterreasonedauthorities providingasoundlegal
andpolicybasisforapresumptiveoneyearstandard

Ingeneral retroactivelegislationunderminestheabilityofindividualsandcompaniestoactintheirowninterests to
avoidactinginwaysthatwillharmthem andtoplantheirconduct withreasonablecertaintyofthelegalcon
sequences FN285 Retroactivelegislationthereforehasalwaysbeenconsideredunfair FN286 Retroactivetaxlegis
lationisnodifferent Bytheirnature retroactivetaxmeasuresareconsideredunjust astheydefeattaxpayers reasonable
relianceonthelawasitexistedatthetimeoftheactioninquestion Thus theyshouldbelimitedandusedsparingly
Whiletheretroactiveapplicationofparticulartaxmeasuresmayadvancethecommongoodandrectifyapreviously
madeerrorinlegislation taxjurisdictionsshouldberequiredtoactpromptlyorfacetheprospectthattheretroactivity
passesthepointthatmostreasonablepeople wouldthinktolerable FN287

Moreover notionsoffundamental fairnessandfairdealingwarranttheadoptionofarebuttablepresumptionthattax
legislationwitharetroactivityperiodgreaterthantheyearprecedingthelegislationisunconstitutional Inthevastmajor

328ityofcasesup holdingretroactivetaxlegislation thelegislativebodyenactedthelegislationatthefirstsessionfol
lowingtheperiodinquestion InWelch forinstance althoughtheperiodofretroactivitywasbetweenoneandtwoyears
theSupremeCourtupheldthelegislationbecausetheWisconsinStateLegislaturemeteveryotheryearandenactedthe
legislationatthelegislativesessionimmediatelyfollowingthetaxyearinquestion FN288

AsJusticeOConnorobservedin1994andJudgeLearnedHandnotedin1930 atsomepoint taxpayersshould
achievefinalityandbeassuredthatthetaxconsequencesofpriortransactionswillnotchangetotheirdetriment
Moreover retroactivelegislationmustservebothalegitimatepurposeandbereasonablyrelatedtoitsends Withapre
sumptiveoneyearperiodofretroactivity legislativebodieshavetheabilitytoretroactivelycorrectmistakesandclose
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loopholes providedthattheyactpromptly Presumptivelyinvalidatingtaxlegislationwithlongerperiodsofretroactivity
helpstoensurethatlegislativebodieswillnotundulydelayretroactiveamendmentstothedetrimentoftaxpayers

Taxjurisdictionsshouldbepermittedtheopportunitytosurmounttherebuttablepresumption however Thepre
sumptionemanatesfromCarltonssecondprongofthedueprocesstest whetherthelegislationwassupportedbyration
almeans FN289 AsarticulatedbyJusticeOConnorandthethreepostCarltonstatecourtsthathavestruckretroactive
taxlegislation suchlegislationissupportedbyrationalmeansifitcontainsarelativelymodestperiodofretroactivity In
CityofModesto theCaliforniaCourtofAppealobservedthatthelegislativebodymustactpromptlyforaretroactivetax
measuretobesupportedbyrationalmeans FN290

Thepresumptiveoneyearlookbackperiodisanattempttodrawthelineinareasonablelocation Ofcourse whatis
reasonabledependsonthecircumstances andgovernmententitiesmustbeaffordedtheabilitytodemonstratethataret
roactivetaxmeasuresextensionbeyondtheyearprecedingthelegislationsenactmentisreasonable Thedesiretostem
revenuelossortosolveabudgetcrisisisnotsufficient assuchgoalsareembeddedinCarltonsfirstprongofwhether
theretroactivetaxlegislationwasenactedforalegitimatepurpose Toovercometheoneyearpresumption thegovern
mentshouldberequiredtoshowthatitcouldnothaveactedsooner

329 Furthermore thegovernmentshouldnotbepermittedtosurmountthepresumptionbyenactingretroactivele
gislationwithinayearofanadverseappellatedecision Legislativebodieshaveeitheractualorconstructivenoticewhen
taxpayerscommencelitigationtochallengeataxmeasure Ifthelegislativebranchbelievesthatthetaxpayersmaysuc
ceedandopenthedoorstorefundclaimsforothertaxpayers itshouldactpromptlytorectifyanyperceiveddefectsin
thelegislation ratherthanawaittheresultofthelitigationandthenattempttoretroactivelyslamthedoorontaxpayerre
fundclaims FN291 Inshort ifalegislatureenactstaxlegislationthatprovestobeunconstitutionalorotherwiseinval
id itshouldnotbepermittedtoawaittheresultandretroactivelycurethedefectwithoutprovidingaremedytoag
grievedtaxpayers Ontheotherhand ifalegislativebodycandemonstratethatithadnoobjectivereasontobeawareof
alegalinfirmityintaxlegislationandthatitwasunabletohaveactedsooner FN292 itshouldbepermittedtoover
comethepresumptionofunconstitutionalityifthetaxlawsperiodofretroactivityexceedsoneyear

V CALIFORNIATAXAMNESTYACT

In2004 Californiaenactedataxamnestyprogramthatofferedindividualandcorporatetaxpayersamnestyfrompen
altiesandcriminalactionforcertainunderpaidsales use income andfranchisetaxliabilities FN293 Theamnesty

330programranfromFebruary1 2005 throughMarch31 2005 andpermittedtaxpayerstoseek amnestyforanytax
ableyearthroughandincluding2002 FN294 Anypaymentmadeundertheamnestyprogramwaspurportedlynonre
fundable FN295

Inadditiontoofferingthecarrotofpenaltywaiverandrelieffromcriminalprosecution theamnestyprogramwiel
dedabigstick Unlikemosttaxamnestyprograms theCaliforniaamnestylegislationcreatedandappliedasignificant
newpenaltytocertaintaxpayerswhodidnotparticipateintheamnestyprogram includingtaxpayerswhodidnotbe
comeawareofliabilitiesuntilaftertheamnestyperiodended Thispenaltyisimposedonamountsthatwere dueand
payable onthelastdayoftheamnestyperiod aswellasonamountsthatbecome dueandpayable afterMarch31
2005 FN296 Thepenaltyamountisequalto50 oftheinterestontaxdeficiencies calculatedontheinterestduefrom
theoriginalduedateofthereturntoMarch31 2005 FN297 Additionally forsalesandusetaxes taxpayerswhowere
eligiblefortheamnestyprogrambutdidnotparticipateweresubjecttopenaltiesatdoublethenormalrate FN298 The
legislationalsoprovidedtheStateBoardofEqualization SBOE withanextendedstatuteoflimitationsof10yearsto
makeadeficiencydetermination FN299 Forfranchisetaxpurposes thelegislationretroactivelyincreasedtheaccuracy
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relatedpenaltyfor substantialunderstatementofincometax from20 to40 FN300 Astheopenauditperiodon
corporatetaxpayersoftenextendsmanyyears apenaltytiedtointerestamountscouldexceedtheactualtaxliabilityfor
theyearsinquestion

Tomakethepenaltiesevenmoredraconian theFranchiseTaxBoard FTB hasinterpretedthispenaltytoapplyto
everyincomeandfranchisetaxdeficiencyfortaxableyearspriorto2003andexistingonMarch31 2005 regardlessof

331whetherthedeficiencywasknown orshouldhavebeenknown duringtheamnesty period FN301 Thisinterpret
ationhastheeffectofimposingretroactivestrictliabilityontaxpayers Evenifataxpayerwereunawareofaprioryear
taxdeficiencyduringthetwomonthamnestyprogram ifthetaxpayerelectednottoparticipateintheprogram thelegis
lationsoughttoretroactivelyapplyapenaltytothetaxdeficiencyinanamountpotentiallygreaterthantheunderlying
taxliability

Moreover theamnestyprogrampurportstoprohibittaxpayersfromchallenginganyamnestypenaltyassessmentson
franchisetaxes whetherthroughaprotestafterassessmentorthrougharefundclaimafterpayment FN302 Thisab
senceofremedyandthetermsoftheprogramhaveplacedtaxpayersinaprecariousposition Manyallegedtaxdeficien
ciesandassessmentsaretheresultofagoodfaithdisagreementbetweenthetaxjurisdictionandthetaxpayer Fortax
payerswhobelievedthattheymighthaveapotentialliabilityfortaxyearsbeginningbefore2003 eveniftheybelieved
ingoodfaiththattheydidnot theamnestyprogramessentiallyaskedthemtoconcedethetax waiveallrightstoare
fund andpaythetaxorbesubjecttoaseverepenaltyfortheyearsinquestion Evenworse taxpayerswhowereun
awareofapotentialliabilityfortaxyearsbeginningbefore2003werealsosubjecttoapplicationofthepenaltyforthe
olderyears

Facedwiththechoiceofharshretroactivepenaltiesorthewaiverofappealandrefundrights manytaxpayersmade
protectivepaymentstotheFTBoutsidetheamnestyprogram bothtoavoidpenaltiesandtoensurethelegalabilityto
pursuearefundofthepaymentsifitwaslaterdeterminedthatthetax oranyportionofit wasinfactnotdue These
protectivepaymentsgreatlyexceededtheamnestyprogramrevenue Whiletheamnestyprogramcollected 550million
inrevenue taxpayerspaid 3555billioninprotectivepayments FN303 Becausethesepaymentswereoftenmadeon
legitimatelydisputeditems thestatewillberequiredtoreturnmanyoftheprotectivepayments withinterest FN304

332 Theabsenceofastatutoryremedyforrecoveryoftheamnestypenaltyplainlyviolatesproceduraldueprocess
Californiasamnestylegislationpurportstodeprivetaxpayersofapredeprivationremedy abilitytochallengeanassess
ment andapostdeprivationremedy abilitytopayandmaintainarefundclaim Thefailureofthestatetoprovide
eitherformofremedyisapatentviolationofproceduraldueprocess FN305

Morecriticallyforpurposesofthisarticle thelegislationviolatessubstantivedueprocessbasedontheanalysisin
PartIV Thelegislationimposestheamnestypenalty asofMarch31 2005 ontaxpayersthatowedataxforanyyear
beginningbeforeJanuary1 2003 FN306 Particularlyforalargecorporatetaxpayer whoseopentaxperiodsmayex
ceedthestandardfouryearstatuteoflimitations theamnestypenaltymayincreasetaxrelatedliabilitiesformanyyears
FN307 Duringtheseyears theamnestyprogramandconcomitantpenaltydidnotexist Inseekingtosignificantlyin

creasetaxpayerliabilityforthesepastperiods theamnestylegislationconstitutesaretroactivetaxmeasuresubjectto
scrutinyundersubstantivedueprocess

Inattemptingtoimposeanenhancedpenaltyontaxyearsbefore2003 the2004amnestylegislationseekstoimpose
ataxrelatedliabilitywithaperiodofretroactivityinexcessoftheyearpriortotheyearthelegislationwasenacted
2004 UnderthetestadvocatedinPartIV supra theperiodofretroactivityisexcessive andthelegislationpre

sumptivelyviolatessubstantivedueprocess Indeed theamnestylegislationsperiodofretroactivityissimilarinlength
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to andincertaincircumstancesmayevenexceed theperiodofretroactivitythatpromptedthecourtsinCityofModesto
uptoeightyearsinlength andJohnson Controls uptonineyears todeclarethelegislationunconstitutional

Moreover theretroactivityperiodoftheamnestylegislationwillinalmosteveryinstanceexceedthetwotothreeyear
333retroactivityperiod foundexcessivebytheRiversCourt Californiataxpayerswhofiledtheirinitialsales use in

come andfranchisetaxreturnsyearsagoingoodfaith FN308 shouldnotbeburdenedwithoneroustaxrelatedobliga
tionsthatdidnotexistatthetimetheyfiledtheirreturns

Theretroactiveapplicationoftheamnesty relatedpenaltyisthereforepresumptivelyunconstitutional Moreover
severalexacerbatingfactorsmakeitunlikelythatthestatecouldovercomethepresumption First unlikethefederalle
gislationupheldinCarlton thetaxamnestylegislationdidnotseektoclosealoopholeorcorrectadraftingerrormade
inpriorlegislation Rather itsoughttoraiserevenuein2005byimposingseverepenaltiesontaxpayerswhounderrepor
tedsales use income orfranchisetaxliabilityfortaxyearspriorto2003

Second thelegislationseekstoapplyanincreasedtaxpenalty TheNinthCircuitCourtofAppealshasheldthatle
gislationwhichretroactivelyimposesataxpenaltywarrantsstricterscrutinythanlegislationretroactivelyincreasingtax
liability FN309 Applicationofamoresearchingsubstantivedueprocessstandardtotheamnestylegislationenhances
thelikelihoodthatitwillbestruckasunconstitutional

Third Californiacourtshavealreadyconsistentlyappliedaoneyearstandardtoretroactivetaxlegislation City of
Modestoobservedthat ingeneral Californiacourtshaveupheldtheretroactiveapplicationoftaxlawsonlywherethe
retroactivitywaslimitedtothecurrenttaxyear FN310 Coupledwiththenatureoftheretroactivetaxpenaltyandits
potentiallylongretroactivereach itislikelyaCaliforniaappellatecourtwillinvalidatetheamnestypenaltyifchallenged
undersubstantivedueprocess

TheFTBandseveralcommentatorshaveexpressedtheopinionthattheamnestylegislationmaynotbeunconstitu
tionalbecausetaxpayershadtheopportunityduringtheamnestyperiodtocorrectpastreportingmistakesandtherefore
avoidtheamnestypenalty eitherthroughpaymentundertheamnestyprogramorbymakingaprotectivepaymentout

334sidetheamnestyprogrambutwithinthetwomonthwindow FN311 Underthisview theamnesty legislationmay
notberetroactiveatall orifso retroactiveforonlyamodestperiod

Thischaracterizationoftheamnestyprogramandpenaltyfailsforatleasttwocriticalreasons First indenyingtax
payersanyabilitytoobtainarefundoftaxoverpaidtotheFTBundertheauspicesoftheamnestyprogram theamnesty
programdoesnotreallyaffordtaxpayersameaningfulchoicetoavoidretroactivepenalties Ataxpayerwithalegitimate
filingpositionwillunderstandablybereluctanttoconcedethetaxanddelinquentinterestatissueandwaiveanyrightto
litigatethevalidityofitsposition Thelegalabilitytoavoidtheimpositionoftheretroactivepenaltyisthereforeahol
lowoptiontothosetaxpayerspossessingagoodfaithjustificationfortheirfilingpositions

Second theabilityoftaxpayerstofileprotectivepaymentsoutsidetheamnestyprogram thereforeretainingtheleg
alabilitytoseekarefundofoverpaidtaxwhileavoidingthenonpaymentpenalty doesnotsufficientlyeliminatethe
harshandunreasonablenatureoftheamnestylegislation Thepenaltyappliestoalltaxpayersfoundtohaveunderpaid
theirincomeorfranchisetaxespriorto2003 eventhosewhohadnoideathatapotentialdelinquencyexistedattheend
oftheamnestywindow Thesetaxpayersobviouslyhadnoreasontomakeaprotectivepaymentduringthetwomonth
amnestyperiodand therefore lackedtheabilitytoavoidimpositionofthepenaltytopastreportingperiods

Moreover eventhosetaxpayerswhobelievethattheywillhavesomepotentialunderpaymentliabilityforprioryears
will ingeneral beuncertainastotheamountoftaxliabilityatissue Itistherarecasewhencorporatetaxpayerscan
isolateaparticularissueandcalculatethepotentialliabilitywithprecision Oftentimes therearecompetingissueswithin
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agivenreturn withsomeissuespotentiallyofferingtheabilitytooffsetadeficiencyinanotherarea Accordingly while
aprotectivepaymentcouldpartiallyeliminatetheapplicationofthepenalty thepenaltywillstillbeimposedretroact
ivelyontheassessedbalance Althoughtaxpayerstheoreticallycouldgrosslyoverpaythepotentialliabilitytoinsure
againstthepenalty suchapaymentwould 1 deprivethetaxpayeroftheuseofthefundsduringtheauditandappeal

335whichoftenlastsyears 2 createahostofaccountingrelatedissues and 3 potentiallysubjectthetaxpayerto
greatertaxliabilitythanitactuallyhad FN312

CONCLUSION

Taxlegislationthatcontainsaretroactiveperiodgreaterthanoneyear suchasCaliforniasTaxAmnestyAct passes
thepointthatmostreasonablepeoplewouldconsidertolerable Theperiodofretroactivityisnotnarrowlytailoredtoac
commodatethecompetinginterestsofthestateandtaxpayers thelatterofwhom atsomepoint shouldbefreetomove
onwithoutthreatofenhancedtaxorpenaltyconsequencesforpriortransactions Whilerigidapplicationofaoneyear
periodismechanicalandoverlysimplistic apresumptiveoneyearperiodisconsistentwithjudicialprecedent andfur
ther thepresumptiondrawsareasonablelinethatenhancescertaintyfortaxjurisdictionsandtaxpayersalike

FNa1 Partner Silverstein Pomerantz LLP JD 1993 UniversityofCalifornia Berkeley BoaltHall BA 1990
CollegeofWilliam Mary Editors Note Silverstein Pomerantz LLPiscurrentlyhandlingtheRiver Gardencase
referencedinfrainnotes295 300 305 306

FN1 JudgeLearnedHandframedtheissueinthismannerinevaluatingtheconstitutionalityofaretroactiveincometax
measure Cohanv CommrofInternalRevenue 39F2d540 545 2dCir 1930

FN2 512US 26 1994

FN3 Carlton 512US at32

FN4 Id at27

FN5 See eg RonaldZ Domsky Retroactive Taxation United States v Carlton The Taxpayer Loses Again 16N
ILL U L REV 77 1995 FaithColson ConstitutionalLaw Due Process The Supreme Court Sounds theDeath Knell
for Due Process Challenges to Retroactive Tax Legislation 27 RUTGERSL J 243 1995 LauraRicciardi TheAfter
mathofUnitedStatesv Carlton TaxpayersWillHavetoPayfor CongresssMistakes 40NYL SCH L REV 599 1996

FN6 Carlton 512US at38 OConnor J concurring

FN7 SeeinfraPartIIIC

FN8 Id

FN9 Carlton 512US at34

FN10 Id at32 Scalia J concurring

FN11 Severalstateconstitutionsprohibitretroactivelegislation however See eg TEX CONST art I 16
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prohibitsretroactivelegislation COLO CONST art II 11 prohibitsretrospectivelegislation

FN12 Landgraf v USI Film Prods 511 US 244 269 1994 quotingSociety for the Propagation of the Gospel v
Wheeler 22FCas 756 767 CCNH 1814

FN13 Forexamplesofthesetypesofretroactivetaxation seepartsIIIII infra Ininterpretingastatutetodetermine
whetherthelegislatureintendedittooperateretroactively thereisapresumptionagainstretroactivity Landgraf 511
US at265 Thepresumptionagainstretroactivelegislationexistsbecauseretroactivelegislationtypicallydeprivescit
izensoflegitimateexpectationsandupsetssettledtransactions General Motors Corp v Romein 503 US 181 191
1992 Nonetheless astatutewillbeinterpretedtoapplyretroactivelyifthetextofthestatuteunambiguouslyexpresses

thelegislaturesintentforittoapplyretroactively Landgraf 511US at27273

FN14 US CONST art I 9

FN15 US CONST art I 10

FN16 3US 386 390 1798

FN17 Calder 3US at390

FN18 Id

FN19 Id

FN20 Id at38990 Notably inapropheticpassage theCourtobserved
Everylawthattakesaway orimpairs rightsvested agreeablytoexistinglaws isretrospective andisgener

allyunjust andmaybeoppressive anditisagoodgeneralrule thatalawshouldhavenoretrospect butthereare
casesinwhichlawsmayjustly andforthebenefitofthecommunity andalsoofindividuals relatetoatimeante
cedenttothecommencement

Id at39091
FN21 However theExPostFactoClausemaybeinvokedtoprotectindividualsfromretroactivetaxmeasuresthatim

posecriminalliabilityorpunishmentonpasttransactions

FN22 US CONST art I 10 cl 1

FN23 See eg ARIZ CONST art II 25

FN24 See eg Bakerv Ariz DeptofRevenue 105P3d1180 118384 Ariz Ct App 2005

FN25 See eg Coolidgev Long 282US 582 605 1931

FN26 SeeinfraPartIIA

FN27 Baker 105 P3d at 118384 cf Coolidge 282 US at 605 concludingthatretroactiveapplicationofanestate
taximpairedatrustdeedandthereforeviolatedtheContractClause

FN28 NatlRR Passenger Corp v Atchison Topeka SantaFeRy 470US 451 46566 1985 quotingDodge v
BoardofEducation 302US 74 79 1937
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FN29 Baker 105 P3d at 1185 see also Energy Reserves Group Inc v Kan Power Light Co 459 US 400
41112 1983

FN30 US CONST amend XIV 1

FN31 305US 134 1938

FN32 Welch 305US at141

FN33 TheCourtdidnotdecidewhethersuchadeductionviolatedtheCommerceClauseoftheUS Constitution

FN34 Welch 305US at141

FN35 Id at14142

FN36 Id at142

FN37 Id at14445

FN38 Id at146

FN39 Similarly lowerfederalandstatecourtsgenerallyhaverejectedtaxpayers equalprotectionchallengesagainst
retroactivetaxlegislation See eg Licari v Commrof Revenue 946 F2d 690 693 9th Cir 1991 legislativeclassi
ficationsupportedbyrationalbasis Johnson Controls Inc v Rudolph No 2004CA001566MR 2006Ky App LEX
IS132 Ky Ct App 2006 reviewgranted byRudolphv JohnsonControls Inc No2006SC0416DG 2007Ky LEX
IS195 Ky Oct 24 2007 andJohnsonControls Inc v Burnside No 2007SC0819DG 2007Ky LEXIS276 Ky
Dec 12 2007

FN40 US CONST amend V

FN41 Id

FN42 See Brushaber v Union Pac RR Co 240 US 1 2425 1916 Coleman v Commissioner 791 F2d 68 70
7th Cir 1986 Rivers v State 490 SE2d 261 263 SC 1997 However inNichols v Coolidge 274 US 531 532
1927 applyingtheBrushabertest theCourtheldthattheretroactiveapplicationofanamendmenttotheestatetax

amountedtoconfiscationundertheTakingsClauseoftheFifthAmendment NoSupremeCourtdecisionsinceNichols
hasheldthataretroactivetaxmeasureviolatestheTakingsClause

FN43 Brushaber 240US at24 Quartyv US 170F3d961 970 9thCir 1999

FN44 Quarty 170F3dat970 Kanev US 942F Supp 23 ED PA1996

FN45 Rivers 490SE2dat263 citingCanisiusCollegev US 799F2d18 25 2dCir 1986

FN46 US CONST amend V

1905FN47 Lochnerv NY 198US 45

FN48 274US 531 1927
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FN49 Id at532

FN50 Id at540

FN51 Id at542

FN52 Id

FN53 Blodgettv Holden 275US 142 1927 seealsoUntermyerv Anderson 276US 440 1928

FN54 Blodgett 275US at147 seealsoUntermyer 276US at445

FN55 See eg Carlton 512US at3031

FN56 US v Hemme 476US 558 568 1986

FN57 SeeCooperv US 280US 409 411 1930 US v Hudson 299US 498 501 1937

FN58 See eg Welchv Henry 305US 134 1938

FN59 See eg PensionBenefitGuarantyCorpv RA Gray Co 467US 717 1984

FN60 See eg Welch 305US 134 PensionBenefitGuarantyCorp 467US 717

FN61 ForsimilardecisionsdistinguishingtheNicholslineofauthority see Cooper v US 280 US 409 412 1930
upholdingincometaxmeasuremaderetroactivetoprecedingcalendaryear andUS v Hudson 299 US 498 501
upholding35dayperiodofretroactivitytoincometaxonsaleofsilverbullion

FN62 283US 15 1931

FN63 Milliken 283US at1819

FN64 Id

FN65 Id at19

FN66 Id at2022

FN67 Id at24

FN68 Milliken 283US at2122

FN69 Id at2324

FN70 Id at24

FN71 Forafactualdiscussion seesupraPart1C Thetaxpayeralsochallengedthetaxonthegroundsthatitviolated
hisrightstoequalprotectionofthelaws Welch 305US at141

FN72 Welch 305US at146
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FN73 Id

FN74 Id at147

FN75 Id

FN76 Id at147

FN77 Welch 305US at148

FN78 Intodayseraofincometaxplanning thisdistinctionappearsnaiveandratherartificial Seeid at14748

FN79 Id at14850

FN80 Id at150

FN81 Id at151

FN82 Carlton 512US at3233

FN83 US v Darusmont 449US 292 1981

FN84 Pub L No 94455 301 1976

FN85 Darusmont 449US at29495

FN86 Id at29697

FN87 Id at 297301 Inrejectingthetaxpayerschallenge theCourtalsonotedthatthetaxpayerhadamplenoticeof
theincreaseintheeffectiveminimumratebecauseithadbeenunderpublicdiscussionforalmostayearbeforeitsenact
ment Id at 299 TheCourtalsodisagreedwiththetaxpayersassertionthatthetaxwasanewtax asitonlyincreased
thetaxrateanddecreasedallowableexemptions Id at299300

FN88 Id at299

FN89 Id at299300

FN90 467US 717 1984

FN91 PensionBenefit 467US at717 1984

FN92 29USC 1001 1980

FN93 PensionBenefit 467US at720

FN94 Id at72324

FN95 Id at72425

FN96 Id at72829
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FN97 Useryv TurnerElkhornMiningCo 428US 1 1976

FN98 PensionBenefit 467US at72829

FN99 TheCourtcontrastedthistestfromthetestusedtodeterminewhetherastateactionimpairspreexistingcontracts
undertheContractsClause Id at733

FN100 Id at730

FN101 Id at731

FN102 Id

FN103 PensionBenefit 467US at731

FN104 Id at734

FN105 Id at73132

FN106 Id

FN107 Id at732 TheCourtexplainedthatsuch sudden enactmentbyCongresscouldarisethroughaflooramend
mentorrider Id

FN108 PensionBenefit 467US at732

FN109 Hemme 476US at568

FN110 Id at56970

FN111 Id at 562 Thetaxpayercontendedthatthestatutewasretroactive TheCourtdidnotdeterminetheissueof
whetherthestatutoryruleswereinfactretroactiveinconcludingthattherewasnodueprocessviolation Id at 571 The
Courtdid however relyonretroactivetaxjurisprudencethroughouttheopinion

FN112 Id at564

FN113 Id at568

FN114 Hemme 476US at56869 citingWelch 305US at147

FN115 Id at570

FN116 512US 26 1994

FN117 Carlton 512US at26

FN118 TaxReformActof1986 Pub L No 99514 100Stat 2085 1986

FN119 Carlton 512US at32

FN120 Id at3637 OConnor J concurring

2011ThomsonReuters NoClaimtoOrig USGov Works

https web2westlawcomprintprintstreamaspx sv Split rs WLW1101 prft HTMLE 3242011



Page29of38

47DUQLR291Page28
47Duq L Rev 291

FN121 Id at38 seealsoinfraPartIIIC

FN122 Carlton 512US at26 TheESOPprovisionwascodifiedat26USC 2057

FN123 Id

FN124 Id

FN125 Id

FN126 Id at28

FN127 IRSNotice8713 19871CB 432at442

FN128 Carlton 512US at29

FN129 Id TheamendinglegislationwasincludedaspartoftheOmnibusBudgetReconciliationActof1987 10411a

FN130 Id

FN131 Id at27

FN132 US v Carlton 972F2d1051 9thCir 1992

FN133 Carlton 512US at29 972F2d1051 9thCir 1992

FN134 Carlton 512US at30

FN135 Id citingWelch 305US at147 andHemme 476US at56869

FN136 SeePensionBenefit 467US at720

FN137 Carlton 512US at30

FN138 Id at3031

FN139 Id at32

FN140 Id

FN141 Id at31

FN142 Carlton 512US at32

FN143 Id

FN144 Id

FN145 Id at33 citingDarusmont 449US at29697 andWelch 305US at150
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FN146 Id at33

FN147 Carlton 512US at33

FN148 Id

FN149 Id at28

FN150 Id at34 citingWelch 305US at134andMilliken 283US at15

FN151 Id at33

FN152 Carlton 512US at34 citingHemme 476US at568

FN153 Id

FN154 Id at35

FN155 Id at35 OConnor J concurring

FN156 Id at37

FN157 Carlton 512US at38 OConnor J concurring

FN158 Id at38

FN159 Id

FN160 Id at38

FN161 Id at3738 OConnor J concurring

FN162 Carlton 512US at3738 citingHemme 476US at568 1month Darusmont 449US at292 10months
andHudson 299US at501 1month

FN163 Id citingWelch 305US at134

FN164 Id

FN165 Id at39

FN166 Id at39

FN167 Carlton 512US at40 OConnor J concurring

FN168 Furlongv CommrofRevenue 36F3d25 7thCir 1994

FN169 Furlong 36F3dat27n2

FN170 Id at 28 BriefofRespondentAppelleeat1314 Furlong v Commrof Revenue No 933668 7thCir Mar
14 1994
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FN171 Furlong 36F3dat2728

FN172 Id at28

FN173 Id at29

FN174 Section13208oftheOmnibusBudgetReconciliationActof1993 OBRA1993 Pub L No 10366 107 Stat
312 469

FN175 Quartyv US 170F3d961 9thCir 1999 Kanev US 942F Supp 233 ED Pa 1996

FN176 Quarty 170F3dat968 Kane 942F Supp at234

FN177 Quarty 170F3dat968 Kane 942F Supp at234

FN178 Quarty 170F3dat96768 rejectingtaxpayersargumentthattheincreaseintheestatetaxrate whichwasnot
acurativemeasure impactedthedeterminationofwhetherthelegislationhadalegitimatepurpose Kane 942 F Supp
at234

FN179 Quarty 170F3dat967 seesupranote179andaccompanyingtext

FN180 Baker 105P3dat118384

FN181 Id at1182

FN182 Id Thetaxpayershadtheirfourmotorhomesconvertedtoalternativefuelsatacombinedcostof 31000 Id
Underthepreamendmentlaw thetaxpayerswereentitledtoataxcreditequaltothetotalcostplus 92750 whichrep
resentedaportionofthepurchasepriceofthevehicles Id at1183 Aftertheamendment thecreditamountwaslimited
to 31000 Id at1182

FN183 Id at1187

FN184 Id

FN185 76F3d991 9thCir 1996

FN186 OmnibusBudgetReconciliationActof1989 Pub L No 101239 103Stat 2106

FN187 RailroadRetirementTaxAct RRTA 26USC 3231 1983 ThisactistheSocialSecurityActequivalent
forrailroademployees Id

FN188 MontanaRail 76F3dat99495

FN189 Id at993

FN190 OBRA 10206c 2 A ii Id at993

FN191 MontanaRail 76F3dat993

FN192 Id
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FN193 Id at994

FN194 Id

FN195 See eg Tate Lyle Inc v Commr 87F3d99 3dCir 1996 A Tarricone Inc v US 4FSupp 2d 323
SDNY 1998 EI du Pont de Nemours Co v Commr 41 F3d 130 3d Cir 1994 upholding15yearperiodof

retroactiveapplication Rutter v Commr 760 F2d 466 46869 2d Cir 1985 upholdingfiveyearperiodofretroact
iveapplication

FN196 Tate 87F3dat107

FN197 IRC 7805b 1998 Thisprovisionprovides TheSecretarymayprescribetheextent ifany towhichany
rulingor regulation relatingtotheinternalrevenuelaws shallbeappliedwithoutretroactiveeffect Congressthere
foredemonstrateditsintentthattreasuryregulationsaretoapplyretroactively absentexpresslanguageotherwise Tate
87 F3d at 107 In1996 CongressamendedthisstatutetolimittheSecretarysauthoritytoimposeregulationsretroact
ivelywheretheregulationsinterpretedstatutoryprovisionsenactedafter1996 A Tarricone Inc 4FSupp 2dat326 n2

FN198 Tate 87F3dat107

FN199 Id at107108 A Tarricone 4FSupp 2dat326

FN200 A Tarricone 4FSupp 2dat32627

FN201 749 So 2d 470 473 Ala Civ App 1999 cert denied 529 US 1022 2000 overruledonothergrounds
Pattersonv GladwinCorp 835So2d137 Ala 2002

FN202 Monroe 749So2dat475

FN203 Id at472

FN204 Id

FN205 Id Thenewlegislation clarified thatthecurrentlawexemptedfromusetaxonlythatpropertysoldatretail
inAlabamaonwhichsalestaxhadalreadybeenpaid Act No 97301 2

FN206 Monroe 749So2dat473 402A7c 2

FN207 Monroe 749So2dat473

FN208 Id at474

FN209 Id citingSmith v Sears Roebuck Co 672 So 2d 794 Ala Civ App 1995 courtconcludedlegislation
wasaclarification Maplesv McDonald 668 So2d 790 Ala Civ App 1995 same Althoughthesecasespostdate
Carlton neithercasecitedCarltonorthemodestydoctrine See Smith 672 So2d at 795800 Maples 668 So2d at
79193 Moreover theconstitutionalanalysisinbothcasesisthin Id

FN210 Monroe 749So2dat475
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FN211 No 1CATX060017 2008Ariz App LEXIS168 Ariz Ct App Dec 16 2008 Thisopinionisalsoavail
ableonWestlaw under2008WL5237810 butthepagenumbersinthefollowingcitationsarederivedfromLexisNexis
OnJanuary22 2009 plaintiffappellantEnterpriseLeasingCo filedapetitionforreviewwiththeArizonaSupreme
Court SeeCLERKOFTHECOURT ARIZONACOURTOFAPPEALS DIVISIONONE http
wwwcofad1stateazuscasefilestxTX060017pdf lastvisitedMay5 2009

FN212 ARIZ REV STAT ANN 431170 1994 amended1995 2000 2005

FN213 EnterpriseLeasing 2008Ariz App LEXIS168 at 3

FN214 2000Ariz Sess Laws405 at 21 Thecostofthecreditwentfromapproximately 25millionto 15million
annually EnterpriseLeasing 2008Ariz App LEXIS168 at 3

FN215 EnterpriseLeasing 2008Ariz App LEXIS168 at 4 internalcitationsomitted

FN216 Id at 4

FN217 Id at 6 8

FN218 Id at 8 Thisanalysisdemonstratesthedangerofupholdingtheconstitutionalityof curative retroactivetax
measures Everyretroactivetaxmeasureseekstocureaperceiveddefectinexistinglaw Ifthe curative intentisused
asajudicialcriterion byattachingthelabel curative anddiviningtheintentofapriorlegislature alegislaturecanen
surethatthemeasurewillpassdueprocessscrutiny

FN219 Id at 8 12

FN220 EnterpriseLeasing 2008LEXIS168 at 10 12

FN221 Id at 13

FN222 Id at 16

FN223 Id at 16 17

FN224 Atthetrialcourtlevel onApril17 2009 theMichiganCourtofClaimsreliedonCarltonsmodestydoctrine
andheldthatlegislationseekingtoretroactivelyinvalidaterefundclaimsdatingback11years clearlyviolated duepro
cess Gen MotorsCorp v DeptofTreasury No 07151MT Mich Ct Cl 2009

FN225 490SE2d261 SC 1997

FN226 Rivers 490SE2d261

FN227 Id at 262 ActNo 658 1988SC Acts658 PartII 27 Thelegislationreducedthetaxratefortheperiod
January1 1987 throughJanuary31 1988

FN228 Rivers 490SE2dat262 TheperiodwasreducedtothetimebetweenJanuary1 1987andJune22 1987

FN229 Id Act No 171 1991SC Acts171 PartII 6

FN230 Rivers 490SE2dat262
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FN231 Id at26364

FN232 Id at265

FN233 Id

FN234 Id

FN235 Rivers 490SE2dat265n4

FN236 27Cal Rptr 3d215 Cal Ct App 2005

FN237 Modesto 27Cal Rptr 3dat217

FN238 Id at 217 Theordinancesfailuretoapportionincityandoutofcitygrossreceiptsviolatedtherequirements
ofequalprotectionanddueprocessbecausethetaxdiscriminatedagainstintercitybusiness Id at 219 citingCity of
LosAngelesv ShellOilCo 4Cal3d108 1971

FN239 Id at218

FN240 Id

FN241 Id at219

FN242 Modesto 27Cal Rptr 3dat217 220

FN243 Id at221

FN244 Id at222

FN245 Id

FN246 Id

FN247 Modesto 27Cal Rptr 3dat222

FN248 Id citingGutknechtv CityofSausalito 117Cal Rptr 782 Cal Ct App 1974

FN249 No 2004CA001566MR 2006Ky App LEXIS132 Ky Ct App 2006

FN250 2006Ky App LEXIS132at 31 Ky Ct App 2006 review granted byRudolphv JohnsonControls Inc
No2006SC0416DG 2007Ky LEXIS195 Ky Oct 24 2007 andJohnsonControls Inc v Burnside No
2007SC0819DG 2007Ky LEXIS276 Ky Dec 12 2007 Johnson No 2006Ky App LEXIS132

FN251 GTEv Revenue Cabinet 889 SW2d 788 790 Ky 1994 Aunitary businessis a businessthathassubsi
diariesinotherstatesorcountriesandthatcalculatesitsstateincometaxbydeterminingwhatportionofasubsidiarys
incomeisattributabletoactivitieswithinthestate andpayingtaxesonthatpercentage BLACKSLAWDICTION
ARY1281 8thed 2004 Aunitary taxis a taxofincomeearnedlocallybyabusinessthattransactsbusinessthrough
anaffiliatedcompanyoutsidethestateorcountry BLACKSLAWDICTIONARY1223 8thed 2004
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FN252 JohnsonControls 2006Ky App LEXIS132at 3

FN253 HB 541 Gen Assem RegSess Ky2000

FN254 Johnson Controls 2006Ky App LEXIS132at 5 HB 541amendedKY REV STAT ANN 1412009
West2005 toprovidethat noclaimforrefundorcreditofataxoverpaymentforanytaxableyearendingonorbefore

December31 1995 madebyanamendedreturnoranyothermethodafterDecember22 1994 andbasedonachange
fromanyinitiallyfiledseparatereturnorreturnstoacombinedreturnundertheunitarybusinessconceptortoaconsol
idatedreturn shallbeeffectiveorrecognizedforanypurpose Id at 56 Aconsolidatedreturnis a returnthatre
flectscombinedfinancialinformationforagroupofaffiliatedcorporations BLACKSLAWDICTIONARY1226 8th
ed 2004 Thislegislationwouldhavehadtheeffectofretroactivelydefeatingallsuchrefundclaims Johnson Controls
2006Ky App LEXIS132at 5 Legislationpassedin1996hadabolishedunitaryreturnsfor1996andsubsequenttax
years Id at 4

FN255 Johnson Controls 2006Ky App LEXIS132at 18 Thecourtrejectedthestatesargumentthattherewasno
modestydoctrineinCarlton Id at 19n 32

FN256 Id at 2122n 37

FN257 Id at 1920

FN258 Id at 21n 36

FN259 Id at 2425 TheCourtcitedRivers supranote212 andCityofModesto supranote223 withapproval

FN260 JohnsonControls 2006Ky App LEXIS132at 24

FN261 Seesupranote237

FN262 ImmediatelyafterCarlton manyarticles notes andcommentswerepublished severalpredictingtheun
fettereduseofretroactivetaxmeasuresinthepostCarltonera Seesupranote3

FN263 Therecentlyproposed AIGbonustax legislationseekstoimposeasurtaxoncertainbonusespaidafter
December31 2008 toanyexecutiveearninginexcessof 250000 ifthebonuswaspaidbyacompanythatreceived
5billionormoreintaxpayerdollarsfromtheTroubledAssetReliefProgram JEANNESAHADI CNNMONEYCOM

BONUSTAX FEELSGOOD BUTISIT March20 2009 ht
tp moneycnntv20090319newseconomybonus tax policyindexhtm RICHARDA EPSTEIN THEWALL
STREETJOURNALONLINE ISTHEBONUSTAXUNCONSTITUTIONAL March26 2009 http on
linewsjcomarticleSB123802257323941925html Whileonecouldarguethatthesurtaxisa whollynewtax the
periodofretroactivity assumingcongressionalpassagein2009 wouldbelessthanayearandthereforepresumptively
constitutionalunderthistest Thelegislationispotentiallysubjecttootherconstitutionalchallenges suchasBillofAt
tainderandEqualProtectionchallenges SeeEpstein supra note263

FN264 SeesupraPartIIA

FN265 See eg Carlton 512US at3031 Hemme 476US at568

FN266 See eg Darusmont 449US at299300
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FN267 Oberhandv Dir Div ofTaxation 940A2d1202 1209 NJ 2008

FN268 Id at1210 citationsomitted

FN269 Id at1211

FN270 Id at1207 1211

FN271 Id at1211

FN272 Oberhand 940A2dat1215 Long J dissenting citingUS v SchoonerPeggy 5US 1Cranch 103 1801

FN273 Id at1212 Bradleyv RichmondSchoolBoard 416US 696 711 1974

FN274 Oberhand 940A2dat121516

FN275 Id Long J dissenting discussinghistoryofdoctrine

FN276 Seesupranote5andaccompanyingtext

FN277 Landgraf 511US at269 internalcitationomitted

FN278 Althoughtaxlegislationisnotapromiseanddoesnotnecessarilycreatevestedrights see eg Carlton 512
US at33 itisdifficulttoarguethattaxmeasuresthatimposegreaterliabilitytoprioractsandtransactionsdonotim
posenewdutiesorobligationswithrespecttopasttransactions Onepotentialexceptionisincometaxprovisionsmade
retroactivetothesamecalendaryear priortofilingofthereturn providedthatthetaxpayerdidnottakeanyactioninre
lianceontheformerstateofthelaw

FN279 SeesupraPartIIIC

FN280 Seesupranote193andaccompanyingtext

FN281 Seesupranote207andaccompanyingtext

FN282 Seesupranotes21118andaccompanyingtext

FN283 See supranotes21723andaccompanyingtext Thefactthatthedepartmenthadnotreceivedarefundclaim
untilsuchdatedoesnotestablishthattheLegislaturehadnoreasontoknowoftheissuebeforetheclaimwasfiled

FN284 AsdothemajorityofcasesdecidedbeforeCarlton See supraPartsIIIA C cf Canisius Coll v US 799
F2d18 2627 2dCir 1986 upholdinglawretroactivelyvalidatingFICAtaxescontributedfouryearsearlier basedon
lackoftaxpayerrelianceandvestedinterests Licari v Commr of Revenue 946 F2d 690 695 9th Cir 1991
upholdingfouryearperiodofretroactivityofenhancedpenaltiestounderreporting inpart becausepenaltiesalready

existedattimeforintentionalunder reporting

FN285 CharlesB Hochman The Supreme Court and the Constitutionality of Retroactive Legislation 73 HARV L
REV 692 1960

FN286 Id ElmerE Smead The RuleAgainst Retroactive Legislation A Basic Principle ofJurisprudence 20MINN
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L REV 775 1936

FN287 Seesupranote1andaccompanyingtext

FN288 Seesupranote80andaccompanyingtext

FN289 Carlton 512US at32

FN290 CityofModesto 128Cal App 4that529

FN291 Seesupranote183andaccompanyingtext

FN292 Forinstance intheEnterprise Leasinglitigation tosurmountthepresumptionofunconstitutionalitycreatedby
thesixyearperiodofretroactivity thestatecouldassertthatithadnoreasontobeawareofthemotorvehicleloophole
intheexistingtaxcreditlegislationuntilthefirstsuchcreditwasclaimedinDecember1999 onlymonthsbeforetheen
actmentoftheamendinglegislation See supranotes21214andaccompanyingtext Inresponse thetaxpayercouldas
sertthatthetextoftheoriginallegislationreasonablypermittedapplicationofthecredittopersonalpropertyattachedto
motorvehicles andtherefore thelegislatureshouldhavebeenawareoftheissue Thepartiescouldpresentevidenceat
trialregardingtheissueofwhethertheLegislaturecouldhaveactedsooner

FN293 CAL REV TAX CODE 7072 19732 2004 TheamnestyprogramwascreatedbySB1100 and
signedintolawonAugust16 2004 Theamnestyportionofthelegislationpermittedtaxpayerstoavoidpenaltiesand
anycriminalprosecutionbypayingallpastduetaxes plusinterest CAL REV TAX CODE 7072a Thebenefits
oftheamnestyprogramwereavailabletoalltaxpayerswithtaxliabilitiesthatresultedfromthenonfilingofreturns un
derreportedincomeonfiledreturns claimedexcessivedeductions oranyunpaidtaxliabilitiesfrompreviouslydeterm
inedamounts Id at 7073a b Thebenefitswerenotavailabletotaxpayerswhowereunder orhadbeengivenno
ticethattheywereunder criminaltaxinvestigationorwhohadaciviltaxproceedinginitiatedagainstthem Id at7072b

FN294 CAL REV TAXCODE 7071 19731 2009

FN295 CAL REV TAXCODE 7074d 197775c 2009

FN296 CAL REV TAX CODE 7074a 197775a Theissueofwhenataxamountis dueandpayable is
currentlybeinglitigatedinRiver Garden Ret Home v Franchise Tax Bd No A123316 Cal Ct App 1stApp Dist
Div 4 filedNovember6 2008

FN297 CAL REV TAXCODE 7074a 197775a 2009 Theamountofthepenaltyiscalculatedonthein
terestduefromtheoriginalduedateofthereturntoMarch31 2005

FN298 CAL REV TAX CODE 7073c 2009 Thisprovisionresultedinnonfraudrelatedpenaltiesbeingin
creasedto20 ofthetaxowed

FN299 CAL REV TAXCODE 7073d 2009 TheregularstatuteoflimitationsfortheSBOEtomakesalesand
usetaxassessmentsisthreeyears CAL REV TAXCODE 6487 2009

FN300 CAL REV TAXCODE 19164a 1 2009

FN301 See River Garden No A123316 see alsoJenniferCarr CaraGriffith Californias Amnesty Program A
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Gift Taxpayers WouldPreferNot toReceive STATETAXNOTES July24 2006 at257 p 16 TheFTBinterpreted
thestatutorylanguage eachtaxableyearforwhichamnestycouldhavebeenrequested tomeananyandallyearsbegin
ningbeforeJanuary1 2003 Id at 4

FN302 CAL REV TAXCODE 197775d and e 2009

FN303 LennyGoldberg Amnesty Discussions at FTB Generate New Data STATETAXNOTES July18 2005at
193 The 35billioninprotectivepaymentswasgeneratedfrom646corporatetaxpayerswithanaverageofnearlysix
yearspertaxpayerindispute Id

FN304 Seeid

FN305 Intheseminaltaxremediescase theUS SupremeCourtheldthatstatesmustaffordtaxpayerswithaclear
andcertainremedy eitherpredeprivationorpostdeprivation undertheDueProcessClauseoftheFourteenthAmend
ment McKessonCorp v Div ofAlcoholicBeverages Tobacco 496US 18 36 1990

FN306 CAL REV TAX CODE 197775 Severaltaxpayershavechallengedtheconstitutionalityoftheamnesty
legislation Forinstance inRiver Garden No A123316 amongotherarguments thetaxpayerhasallegedthattheam
nestylegislationviolatedbothproceduralandsubstantivedueprocess

FN307 Generally thestatuteoflimitationsforfranchisetaxassessmentsisfouryearsfromthedatethereturnwas
filed CAL REV TAX CODE 19057a 2004 InRiver Garden theamnestypenaltycouldapplytotaxyears
19992000 resultinginasevenyearperiodofretroactivity RiverGarden No A123316

FN308 Withouttheamnestylegislation Californiataxpayerswhoarefoundtohavepreparedfraudulentreturnslose
protectionofthestatuteoflimitationsandaresubjecttopenaltiesequalto75 oftheliability CAL REV TAX
CODE 19164c 19087 2009

FN309 Licari 946F2dat695

FN310 128Cal App 4that529 citingGutknecht 43Cal App 3dat282

FN311 See eg JenniferCarr CaraGriffith CaliforniasAmnesty Program A Gift Taxpayers Would Prefer Not
toReceiveSTATETAXNOTES July24 2006at257

FN312 Theoldadagethatpossessionisninetenthsofthelawoftenappropriatelydescribesthedifficultyinobtaining
arecoveryofoverpaidtaxes
47Duq L Rev 291
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